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UNITED STATES OF AMERICA,
District of Kentucky, set.

y^^v-^j Be it remembered, That on the fourth day of June, in the

\ seal. > year of our Lord one thousand eight hundred and twenty-four,
<s_^v~w) anj in the forty-eighth year of the independence of the United

States, Humphrey Marshall, of the said district, deposited in this office, the

title of a book, the right whereof he claims as author and proprietor, in the

words following, to-wit

:

"The History of Kentucky. Exhibiting an account of the modern dis-

covery; settlement; progressive improvement; civil and military transac-

tions ; and present state of the country. In two volumes. By H. Marshall."

In conformity to the act of the congress of the United States, entitled "An
act for the encouragement of learning, by securing the copies of maps, charts,

and books, to the authors and proprietors of such copies during the times

therein mentioned ;" and also the act, entitled "An act supplementary to an

act, entitled 'An act for the encouragement of learning, by securing the copies

of maps, charts, and books, to the authors and proprietors of such copies

during the times therein mentioned,' and extending the benefits thereof to

the arts of designing, engraving, and etching historical and other prints."

JOHN H. HANNA,
Clerk of the District of Kentucky..
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NOTE.—The figures refer to corresponding pngcs ; where the proper name?

ot principal word, in the sentence will be found.

Compact discussed 61
Convention, votes &c. 234. 216. 252

with Virginia 176
one proposed to mend the

constitution 1 82
to amend the constitution 294
proposed 374

Constitution, new one made 294
its operation, discussed 327. 365
of U. S. quoted, &c. 256

Caucus 304
Chase Judge impeached 371
Chesapeake affair 435
Census 472
Constables civil officers 75
Counties created

—

Washington, Scott, Shelby, 12
Logan, Clark, Hardin 38. 66. 70
Green, Harrison 76. 129
Franklin, Campbell 158, 159
Bullitt, Christian, Montgo-

mery, Bracken, Warren, Gar-
rard 192—194

Pulaski, Pendleton, Livings-
ton, Henry, Cumberland, Gal-
latin, Muhlenberg, Ohio, Jes-
samine, Henderson, Barren 286—89

Breckenridge, Floyd 319
Wayne, Adair 336. 342
Greenup, Casey, Clay, Hop-

kins 363.413—15
Grayson, Union, 467. 4/0

D
Democratic Society 85

proceedings, 92
special meeting 1 1

8

merit discussed 183
Delinquents 359
Daveiss Joseph H. applies for pro-

cess, &c. 393. 404
proceeding, &c. 396. 400
his character 490

Duces tecum to the President 432
Divorces regulated 462
Duelling suppressed 474

E
Execution 74
Expenditures 80
Ellicott on the Mississippi 219
Emancipation, a topic 247

Acts, first passed 12

concerning slaves, private 66. 79

unconstitutional 212
ditto 241

concerning lands 464
Adair John defeated 41

indicted 409
Arbitrations authorized 175
Adet attempts to influence the

election 203
Adams John president 206
Aristides, as to France 251
Aliens, their rights 265
Address to the president 284
Academy, Winchester 289

appropriations for 322
Allin John, his motion 411

candidate, &c. 457

B
Brown James secretary 4
Brown John, sides with Jefferson 153
Breckenridge John, of the faction lb.

his resolutions 255
Boundary next to Virginia 176

of state &c. 242. 474
Bullock Edmond chosen speaker 182

Bryant's meeting &c. 292
Bourbon meeting &c. 325
Burr Col. in Frankfort 372

his intrigue 376. 385
indicted, and acquitted 410
letter to W. • 424
tried and acquitted in Va. 431

Bank proposed 374
of Kentucky 420

c
Clay Henry, his effort 10
Courts, a system 23

of appeals, county, quarter
sessions, oyer and terminer, and
district ' 24—29. 174

Corruption of the system 36
Courts, subject resumed 51

innovations 58
county, to appoint inspector 322
power limited as to contempts 228
circuit U. S. abolished 344
dist. and general, abolished 350
circuit, characterized lb.
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Envoys to France rejected 250

Embargo 466

Frankfort, seat of government 6

residence for secretary <fcc. 185

Forfeiture incurred 20
Funk John divorced 244
Faction, what it is 1 13

French rupture 198

France hostile 206

French decree kc. 280—1
mission of Ellsworth 293
L'lusurgent taken lb.

G
Government commenced 1

on what founded 115
its use 212

Genet arrived, his intrigue 87. 93
Governor communicates corres-

pondence with J. Innis 170
Green river settlers 178
Garrard James Gov. his speech 189

quotations from it 266. 276- 282
his communications 333. 368

Gracchus on convention 248

H
Hardin John Col. killed 41

his biography 42
Hardin William wounded 135
Hawkins Martin, proposals &c. 317
Harrison governor of Indiana,

makes war &c. 480
his account of the battle 494
examined 507

I

Innis James, his mission 153
Justices of the peace, their fees 34

jurisdiction 473
Interest on damages 475
Indian hostilities 40

depredations 81

Impeachments &c. 73
Inspections, acts concerning lb.

Innis Harry appointed judge 78
sends Spaniards to Wilkinson 154
proceedings in the legislature 447

Jefferson Thomas secretary U. S. 83
partialities to France &c. 125

Jefferson to Washington 201
to Mazzei 204
made president 340

Jefferson and Burr 339
Innis Harry, reasons 224
Insurance company 348

K
Kenton Simon, further particu-

lars of his life 149

Kentucky Adademy 158

Legislature first assembled 1
proceedings 12

Lands subjected to execution 71
Lachaise and Democrats 120
Lexington resolves 121
Logsdon Joseph, adventure 134
Legislative proceedings 173. 194. 207

233. 254. 316. 336. 342. 348. 358.
363. 370.412. 454. 459.472.

Libraries incorporated 336
Louisiana purchased 362

M
Muter George 78

his pension . 415
Miller sent to the Indians 137
Marshall H. elected to the senate 161

instructed how to vote 172
Monroe James 3ent to Paris 361
Madison James a candidate for

presidency 457

N
Nicholas George, attorney general 4

his letter 223
Navigable waters noticed 70

o
Offices incompatible 65
Otter Lifter characterized 145

Owens Richard killed 154

Occupying claimants 208
Opinions in Kentucky 250
Orleans' port shut 360
Observer 386
Ohio canal 416
Occupant law 473

P
Party, its character 113
Parties of different kinds 188
Power Thomas, his agency 219
Penitentiary established 238
Penal code lb.

President's proclamation 411
his conduct reviewed 422

Quarter session justices excluded
from the legislature 170

R
Relief system commenced 15
Revenue tax &c. 18. 20. 23
Replevy allowed 71
Recovery Fort besieged 136
Resolutions of the legislature 159

for an address to remove Judges
Muter and Sebastian 161

Revenue deficient 237
Representation apportioned

185.453.476

Rodgers Commodore 472
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•Shelby Isaac, first governor 1

his speech 2
his conduct 94
correspondence 99
his letter, &c. 150

Salaries of governor, &c. 79
Scott General 83

at Georgetown 136
elected governor 453
his communications lb.

his valedictory 522
Sheriffs declared ineligible 169
Suffrage, right discussed 212
Sebastian, fnnis, &c. intrigue 219
Salaries increased 241
State sovereignty discussed 270
Seminiry Transylvania 290

may move 358
Salaries of judges abatable 337
Street assaulted 378
Sebastian's pension 379
Sergeant, new officer 465

T
Todd Robert, &c. commissioners,

fix the seat ofgovernment 5
Taxes laid 18

on spiritous liquors 123
Treaty with the British 148

Treaty with the Indians 149
with Spain lb.

Titheables 217
Toasts 278
Tecumseh, Indian chief 482
Tippecanoe battle 489

u
Unsound minds provided for 128

V
Vineyard Society 319

W
Wilkinson General 41

receipt of pension 155
implicated 422

Warrants civil list 76
Wayne General 82

instructed 117
on the frontier 132
marches, fights 137—39
correspondence 140

Whitley William, biography 141
Wages of legislators raised 185
Washington still held the confi-

dence of a majority 123
but an object ofabuse 126

Washington to Jefferson 201
Wood and Street arrive 375
"Western World;* established 377
War 477





THE

CHAP. I.

Commencement of operations under the Constitution—Governor
{ . repair to Lexington, and open the first session of the Legislature

if Kentucky— Governor makes communications to both houses— the

manner, and substance, ofeach—Proceedings of the General Assem-
bly—Courts—Revenue, fyc.

[1792.] The elections having been made in the month of

May, agreeably to the provisions of the schedule annexed to

the constitution; and Monday, the 4th of June, 1792, appointed

for the meeting of the general assembly, in Lexington; the

governor, and members, elected, stood ready to repair to the

seat of government. Accordingly, on the 3d of the month,

Isaac Shelby, the declared governor, left his farm, destined

for that place; in order to take on himself the executive

administration. The same day, passing through Danville

he there received a congratulatory address, from the inhabi-

tants—to which he returned a respectful reply; and then pro-

ceeded on his journey. The next day he arrived in Lexington,

escorted by a troop of volunteers, who had met him on the

road, pursuant to an order of the trustees of the town, by
whom he was received with some parade; when addresses,

similar to those already mentioned, were exchanged between
the parties.

On the same day, arrived also, the greater number of the

senators, and a large proportion of the representatives: no
business, however, was done on Monday. On the next day, a
quorum of both houses of the general assembly, were formed
in their respective chambers. When each proceeded to or-

ganize itself, according to the powers vested in it by the con-

stitution. The senate, chose Alexander Scott Bullett, for its

speaker; and the representatives, placed in the chair of their

VOL. II. A
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house, Robert Brcckcnridge—both from the county of Jeffer-

son. The clerks, and other officers, were then chosen. Com-
munications between the two houses, being exchanged, that

each was read} to proceed to legislative business; a joint reso-

lution was adopted, that the governor should be informed by a

committee, composed of members from each house, that they

were ready to receive such communications, as he might be

disposed to make.

The committee, according to order, reported that they had

waited on the governor, and to their information, had received

his reply, that he would the next day at 1 2 o'clock, in the senate

chamber, meet the general assembly, in order to make his com-

munications. Accordingly, on the day appointed, "the speaker

and members of the house of representatives, repaired to the

chamber of the senate, a little before the time for expecting

the governor, and took the seats prepared for them, on the right

front of the speaker's chair, the senators being on the other.

At the appointed hour, the governor, attended by the secretary,

made his appearance at the portal of the hall ; when the speaker

of the senate leaving his seat, met the governor, and conducted

him to one, placed on the right of the speaker's chair.

After the repose of a minute, the governor rose with a manu-

script in his hand, and respectfully addressing, first the senate,

and then the house of representatives, read the communications

which he had prepared ; and delivering to each speaker a copy

of the manuscript, he retired: as did also, the speaker, and

members, of the house of representatives; who were re-formed,

in their own hall, immediately after.

Each house, resumed its appropriate functions; and among

the firzt business, ordered the communications from the gover-

nor, to be entered on the journals.

In substance, they recommended to the attention of the

legislature, the prosperity of the country, as the great object

of government—the establishment of both private and public

credit, as among the most efficient means of effecting this

desirable result. The first, was represented to depend upon

a speedy, and impartial administration of justice; the latter,

on a scrupulous adherence to all public engagements.
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Then, he successively urged, th^ speedy adjustment of the

disputed titles to lands, by the mode pointed out in the con.

stituiion; the regulation of future elections, in such manner as

to guard against undue influence; the appointment of two

senators, to represent the state in the congress of the United

States; and the passage of a law to compel sheriffs, and other

public officers, to give security for the due performance of

their duties.

To the house of representatives, he recommended, the rais-

ing of an adequate revenue, for public exigencies; and the

appointment of commissioners, to fix on a placet for the perma-

nent scat of government. Giving to both houses, his assurance

of a cordial co-operation in such measures, as should have for

their object, the good of the republic: and finally, advising

them to use despatch; rendered the more necessary, by the

unorganized state of the various departments of the government.

In this procedure of the first governor of Kentucky, is seen

an imitation of the example, equally appropriate, and respect-

ful, set by President Washington, upon entering into the exe-

cution of his official duties. While it is also seen, that the

two houses of the general assembly, readily reciprocated the

civility of the governor; as did congress, that of the president*

That distinguished personage, George Washington, elevated

to the highest office in his country's gift, did not feel, or think,

himself, either, too great, or too little, to meet in proper per-

son, the senators, and representatives, cf the people, intrusted

abo, with the performance, of high public duties; and to ex-

change with them in otiicial form, t';c civilities, and courtesies

whieh should exist, and be practised, in the intercourse be-

tween the public functionaries, of a free, and enlightened

government.

Such continued to be the course pursued at the opening of

each session^ of congress, during the two presidencies of Wash-
ington, and that of his immediate successor, Mr, Adams. And
such also was, in substance, the practice in uenturky, fur the
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same period. After the expiration of twelve years, Mr. Jef-

ferson, at the head of anti-federalists, and an appropriate

democracy, becoming President of the United States—it was

ordained, in the cabinet, of party expediency, "that whatsoc\ i r

could be traced to President Washington, should be changed,

in name, or appearance; and, if possible, consigned to forget-

julness." Hence, this intercourse of official comity, was

abolished; and in its place, was substituted, the cold, and un-

gracious formality of sending a written message by a private

secretary.

This might be read, or laid on the table, at the option of

cither house. And so has been the course of Kentucky.

Thus, foregoing, those answers, or responses, in either hoi

in which new ideas were occasionally suggested, new sources

of information opened, and a grateful commixture of feeling,

and sentiment, produced ; to the mutual nurture of approbation t

confidence, or esteem—ever pleasant to generous, and elevated

minds. While the same channel of intercourse, furnished i\

vehicle equally convenient, for suggesting an admonition, modi-

fying a project, or checking a contemplated enterprise.

—

Again: the publication of these reciprocal communications in

the newspapers, would furnish their readers, with authentic

evidence of the state of public opinion, of the prominent sub-

jects of ensuing legislation, and of the probable results of pro-

posed improvements. And thus also, in a plain and simple

interchange of intellect, the best dispositions of the human

heart were gratified, expanded, reproduced, and cherished.

Among the earliest appointments made by the governor, was

that of James Brown, the brother of John Brown, already

introduced to the reader, and George Nicholas: the first, being

made secretary, the last, attorney general; of the common-

wealth.

By joint ballot of the two houses of the general assembly,

John Brown, and John Edwards, were chosen senators, to

congress. " And by the house of representatives alone, twenty-



KEKTUCKV.

one p
.

•
i I, as a nomination ; of whom, five

left— 1»)' the representations from Mercer, and

Ue, counties, alternately striking out one; after which

the remaining five, were to be commissioners, to fix on the

j lace for tlie permanent seat of government. The list after

this excision, exhibited the names of Robert Todd, John

!'.l wards, John Allen, Henry Lee, and Thomas Kennedy.

These were of course the "five commissioners," on whom the

duty devolved j any three of whom might fix the seat of

- rnment.

So much had the performance of this duty, been the subject

of jealousy, and apprehension, between the opposite sides of

Ihc Kentucky river, that recourse was had to this singular

lode of election, to obviate the consequences. Fixing the

permanent seat of government, whether it be considered, in

cither, a civil, or military, point of view, is no doubt at all

limes, a matter of real importance. In Kentucky, no sooner

was the separation from Virginia, and the consequent new

elate, talked of, than the future seat of government, mingled

in the conversation, of each political party. As the time for

the separation &c. approached, the interest in the seat of

government, not only appeared to magnify, and extend itself

to all descriptions of people, but it took a local character;

-!. aping itself by the Kentucky river; and which of course was

either north, or south, to the exclusion of the other. This

contest, had excited much feeling, on account of the supposed

conflict of interests, between the opposite sides, of the river;

interests, it is believed, always considerable to those immediate-

ly at the place ; and much overrated, by those at a distance.

Such was the strength of this local rivalry in the convention,

which formed the constitution, that neither side was willing to

leave it, a subject of ordinary legislation.

While the result may fairly be considered as a compact.

One, which should have proposed to embrace the object, more

directly, and definitively, could not have been agreed to, by

the parties. Such was the state of the case, for which provi-

sion was made.
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A majority of Vnc five commissioners, met soon alter then
appointment, and fixed on Frankfort, as the proper place.

The constitution attached "permanent,'' to it: and to ensure
the effect, required the concurrence of two-thirds of each
branch of the legislature, to remove it, to any other plage.

The situation of Frankfort, immediately on the northward
"bank of the river, which separated the parties; in a bottom,
common to both—if the expression may be allowed—but

largest on the south side, whence in time, the town might be
extended ; should have silenced, if any thing could, all opposi-

tion, and complaint. Such, however, was not the case, then;

nor, has all the favourable circumstances which unite in sup-

port of the- choice, been able to free it from obloquy, and
reproach, notwithstanding its advantages.

Let them be-enumerated, and compared with those of any
other place.

The river, navigable by steam boats, much more equally

bisects the state, than any other. While the water conveyance
will ever be important for transportation of every kind: among
which, the article of fuel, is one of no inconsiderable magni-
tude; and to be found in mines of coal, and in durable forests

of trees, on its banks.

It is at the lower edge of the fine rich lands on both sides of
the river; but especially, of those on Elkhorn, &c.

It is, probably, at the head of steam navigation. The con-

nexion which it holds with many of the principal towns, point

out Frankfort, as their port of storage, for export, and import.

It is, without exception, as healthy as any town in the state.

Nothing need be said of its market. It will always be b

supplied, when most is demanded.

It challenges any place in the commonwealth, as near the

centre, to shew as many circumstances favourable to a perma-
nent seat of government, as ,are concentrated at its site.

It being fixed on, by the commissiom re; measures were soon-

after taken to erect a house for the accommodation of the gene-

ral assembly and the subordinate officers, immediately attached

to the government. This was a building of stone; paid for
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Jprlncpallr, by the proceeds of private contributions: and called

"the State House.*'

Another, was afterwards built of brick, for the residence of

the governor; and paid for out of the public funds. This hardly

can be said to have a name. Sometimes it is called, "the

Governor's House:"" at other times, "the Government House;"'

and frequently, "the Palace." Each of which, appears im-

proper. The first* because the governor may ha\e a house

of his own in town: which would render the name, ambiguous.

The second, because it accommodates but one department;

and that as a family residence merely. The third, because, "a

palace" is the residence of a prince, or viceroy. And these

arc not recognised by the constitution; nor need the term, or

appellation, be familiarized, to the popular ear.

••The State House," is a name sufficiently appropriate, and

now familiar. There is, therefore, no occasion for changing it.

. The house occupied by the governor, in his official capacity,

with a little effort of the imagination, may be called "the Capi-

tol;" as it accommodates, the head of the executive department.

Or, there is, or that is, the house, of the "head man." The
Roman "Capitol' » named, from caput, a head.

It may perhaps be said, that it is the business of history, to

perpetuate names, not make them. That may apply where

they exist; but would be impertinent, where they do not.

After all, names are arbitrary, often accidental, in their origin

;

any one may invent, or bestow them—it is use, and consent,

which establish them. Capitol, is a name of easy pronunciation

;

-it suits the mouth well;"' is of reasonable dignity, venerable

antiquity, and modern use: what more is required for a name?

Be all this, however, as it may; it will be admitted, that any

who can rind Frankfort, may find where the governor

lives.

Let all then, that has been said about the name of the house,

go for nothing. Nevertheless, it is of some consequence that

the seat of government should remain where ir was fir^t placed.

Inasmuch, as to all the reasons, then in favour of it, there have

been added since, in consequence of the act of selection, many
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others, affecting private interests—which but for its being the

seat of government, would never have been invented there.

The public buildings are also of great valiu .

Besides, good accommodations may now be had in Frankfort •

which is more than can be said of any other place, haying any

pretension to concentrality. In short, so judiciously was the

commission of five, for fixing the permanent seat of government,

executed, that, notwithstanding the restless disposition, whim,

caprice, and selfishness, of mankind ; and the repeated, arid-

strenuous attempts, which have been made to remove it; yet it

holds its pre-eminence, and still baffles its enemies. Who, in

fact, have no place to offer in competition, that in the mind

of a dispassionate man of common sense, could produce a

moment's hesitancy. "Not one object of public utility, hvS

ever been, or can ever be, pointed out, as probably to be

effected, by a removal.*' And notwithstanding the convention

of 1799 recognised, and corroborated, the seat of government,

at that place—yet for many years, and very recently, was the

removal made a question in the legislature ! The mere ab-

stract right to make the motion, is not to be doubted—whil

its utility has never been shewn—although often, almost an-

nually, has the motion been repeated—and as often, lost.

A strong case, it must be admitted, to evince the restless-

ness, ever found among men—and no less striking, as a proof,

of the unwillingness, apparently inherent in human nature;

to permit any portion of the community, to possess, or enjoy,

although the product of their own labour, and amelioration;

any kind of convenience, or advantage, not common to all.

Notwithstanding, that in its nature, as the seat of government,

for example, it is perfectly incommunicable, to all. Was not

the public faith pledged, in fixing on Frankfort, as the permanent

seat of government, under constitutional provisions, to those

who should vest their money in lots, build houses, and improve

the place, for the necessary and comfortable accommodation

of those, who should be called there on public, or even private,

business? Was not this pledge renewed, when the private

funds of individuals, were accepted, and applied, to the building



KENTUCKY, r>

> houSC—both formerly, and latterly! Am! jet, re-

peatedly have majorities been found, who have voted for

, oval. Two circumstances, have mainly prevented the

( of this motion terminating in an actual law for changing

the scat of government—one was, the sniiii of selfish locality

of feeling, among the rival pretenders, to preference of place;

the other, the constitutional restriction^ which requires the

concurs wo-ikirds of hulk houses, to p-iss the act.

The operation of such examples, arc to discourage improve-

ments at the place; to keep such as had ventured, and laid out

md labour, ever in jeopardy: and generally, to

;

air, or destroy, all confidence, in arrangements dependent

on acts of the legislature: and thus, to arrest and prevent,

ful enterprise, and liberal exertion.

Siichp.mquesticnably, is the tendency of the government;

and its history, can but demonstrate, the inaccuracy of its

balance of powers, in the legislative scale.

The objections to Frankfort, as the seat of government, arc

not, thatit is unhealthy—or that it cannot be supplied with pro-

visions—with fuel—with any, or with all, the conveniences,

of good living—that its atmosphere is unfavourable to intel-

lectual exertions, or subject to any physical debility—but,

"that it is not in the centre of the state!" Whence, it has

been asked, "where is the centre of the state?" In reply—

a

place in the Knobs, ten, or twelve miles southwestward of

Harrodsburgh; surrounded by a broken tract of country—too

sterril, for cultivation, with here and thefie an exception, has

been pointed out; and gravely urged, in preference to Frank-

fort, for the seat of government!! Yes, hours, and days, have

been consumed in the solemn farce, called a debate, on mo-

tlonji for removal—many members voting in the mean time,

ever, on correspondent motions; for Danville, Harrods-

burgh, Bardstown, and Lexington, within the body of tiie

state—and for Louisville, on one of the extreme outlines.

Ill-fated, devoted Frankfort! on one occasion, its agonized,

and breathless inhabitants, were made to hear its site depressed

ow, overwhelming floods: its adjacent hills, elevated to the

VOL. If. B
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clouds, and broken into precipices; the country round about^

described as the fit haunts of wolves, and bears—while a crack

in the plaster of the state house, and a cobweb on the ceiling,

were magnified into objects, but little less portentious than

comets—or less to be dreaded than a volcanic irruption—of

which, they might be taken as the certain auguries. It was a

subject befitting the oratory. Mr. Clay, probably, never made

greater exertions, or a more illiberal display—but as he did not

exceed thirty years of age, and has delivered several greater

speeches since, this- is merely mentioned for the sake of historic

justice. The effect, at the time, was great; and some good

people coticeitcd, that they saw the seat of government on the

road to Lexington, where the orator resided.

The constitutional requisition, of two-thirds, to an act of*

removal, saved Frankfort from the effects of the storm, then,

as at other times; and hence, it may be inferred from expe-

rience, that the seat of government, is as permanent, as the

'•constitution—but not more so: and that is known to depend

on popular will.

The seat of government is no trivial subject, in any country;

but in Kentucky, owing to the spirit of hostility which Frank-

fort, lias experienced from her neighbouring towns, it is ren-

tiered of as little importance, as it well can be ; while it remains

to be- calk d the seat of government

This, subject, in most countries, is seen to connect itself also

with the moral, political, and scientific, character, of the peo-

ple; not of that place only, but of the country.

To cultivate either the arts, or sciences, or to become re-

nowned for polite and elegant literature, requires numerous

means; to be found only, in populous cities, or large assemblies

of people, in some states, these are the consequences of a

concentrated commerce—mothers of an accumulation of mili-

tary plui r; and the consequent reside .ce of the plunderers.

Neither oi which can be expected in Frankfort; nor in Ken-

tucky.

Frankfort, has various natural advantages, some of which

have been ^numerated; with tWese—with the seat of govern-
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ment—iviUi the university—and a perfect freedom from appre-
hension of losing these incidental advantages—she Would have
been, a flourishing, and populous city. But instead of these

aids, the bare circumstance of ri£r being the scat ofgovernment,
has been seen to excite an envy, and a jealousy, whose united
efforts, have been to depress her; by repeated and intimidat-

ing menaces; by, bestowing on other places, and withholding
from Frankfort, institutions of a public nature—which, if they
had been concentrated at the seat of government, where they

should have been, would have cherished a confidence, and
laid the foundation of a population, favourable to the growth
of the arts, literature, and science, worthy of the capital of a

great state.

To attain an end, it is necessary to institute, and apply the
appropriate means.

This lesson, familiar to every schoolboy, seems but too often

forgotten by those who would be thought politicians. Or
rather, perhaps, it should be said, that the politicians of Ken-
tucky, have been of the local, rather than, of the general kind

:

and that they have devoted so much of their attention to their

counties, that they had none to spare for the use of the state.

But history, whose business it is to exhibit in its narratives

the transactions of the times, may be permitted to recall there-

to memory, by allusions, or general descriptions, which dis-

pense with personal discriminations, and particular details.

And this must be the course on the present occasion.

The two houses of the general assembly, attentive to the

recommendations of the governor, engaged themselves in disv

cussing bills, to regulate elections, to raise revenue, and to

establish courts—besides such others, as appeared necessary

to organize the government; and some of less magnitude, or of

a private nature; which ultimately passed into laws—with the
executive approbation. The three first, resulting from prin-

ciples inherent in the constitution, and. of a general character,

will receive particular attention; while a cursory observation,

will suffice, as to others—and the mere title, be a sufficient

recognition of the residue 5 even of those, of a first session,

http://stores.ebay.com/Ancestry-Found

http://stores.ebay.com/Ancestry-Found


1% HISTORY OF

The first bill, which received the approbation of tbe goi

nor, was entitled "An act establishing an auditor's office of

public accounts;" approved the 22d of June, 170 2.

Bvthis law, an auditor was to be appointed, whose duty re-

quired him to state and keep an exact account of all artii

of debit and credit thereafter to arise between the common-

wealth, and all persons corporate, or natural.

The second, was "An act for dividing the county of Nelson."

Hence the county of Washington. "Beginning on Salt river,

where the county line between Nelson and Mercer crosses the

same; thence down the river to the mouth of Crooked creek;

thence to the mouth of Beaver creek; thence down Chaplin's

fork, to the Beech fork; thence down said fork to the mouth

of Hardin's creek; thence to the Knob lick, near the head of

Pottenger's creek; thence to the mouth of Salt Lick run, of

the Rolling fork; thence up the run to the dividing ridge be-

tween Salt, and Green rivers; thence eastwardly along said

ridge to the line of Lincoln and Nelson: thence with it to the

cer line; thence along the Nelson and Mercer line, to the

beginning.'' To take effect from the 1st day of September

then next ensuing.

The third, was "An act for dividing the county of Wood-

ford." From this proceeded the county of Scott. "Beginning

on the town fork of Elkhorn, where the line of Fayette and

Woodford crosses; thence down the creek to the south fork;

thence down that until a line N. 20, W. will strike the Eight-

mile tree on the road from Frankfort to Georgetown; then a

straight line to intersect the Big BulFalo road between the

head of Cedar creek, and Lecompt's run; then a straight line

to the Ohio, at the mouth of Big Bone Lick creek; then up the

Ohio, to the mouth of Licking; then up Licking to the mouth

of Raven creek; then up it to the Bourbon line; with that to

the Fayette line ; and with it to the beginning." To commence

the 1st of September following the passage of the act.

The fourth, was "An act for dividing the county of Jeffer-

son:" whose offspring, is, Shelby. "Beginning on Salt river,

at the mouth of Plumb creek ; thence a course that will strike



KEMTUCKT* ^3

Benjamin Hughes', near Boone's road, and the same course to

a point, whence a course N. 45 W. will strike the Ohio river

at the mouth of Eighteen-mile creek; then up the s<ime, and

with the Men or line to Salt river; then down the same to the

beginning." To have effect from the 1st of September then

next ensuing.

Such was the evidence of extended settlements, increased

population, and the desire, of occupying otiice.

The next, which wili be noticed, was "An act for appointing

surveyors."' It provided for the appointment of a surveyor iu

each county,

"An act regulating the annual elections," was about the

fifth, which passed. The elections were to be held at the

court house of each county, on the first Tuesday #f May,
yearly; and might, be continued for three days, under the

superintendence of the judges of election, and sheriff. The
former, appointed for the occasion by the county court, out of

its own body of magistracy; the latter, a standing officer of the

count}-. Co tested elections, were to be tried, by the house

only, in which the disputed seat was held. Either party

could take depositions on notice, or might have a summons for

witnesses, through the instrumentality of the county court.

Regulations, similar to those above expressed as to the

election of members to congress, were also enacted. But
this whole subject was revised in consequence of the chaise
in the constitution; which abolished the vote by ballot, and
substituted that by the voice; or verbal appellation.

The remark, however, is due to the subject, that the fore-

going election law, was repealed at the next session of the

general assembly ; and another enacted, not materially variant.

That the second was several times amended, previous to 1798;

when an act passed to reduce into one^ the several acts con-

cerning elections.

In 1799, the act last mentioned, was repealed; and a new
one passed on the same subject. Which was itself amended
in 1802—and again i;i 1807; and subsequently.
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"An act to arrange this state into divisions, brigades, regi-

ments, battalions, and companies; and for other purposes;" had

reference to the militia. The title indicates the intention-

Nothing could be more superfluous, than its details; as it had

but an ephemeral existence. This was the case also, with

"An act for regulating the militia of the commonwealth/*

—

These were both superseded at fhe next November session,

by "An act to regulate ai*3 discipline the militia/' The last

mentioned act was amended by one passed at the January

session, 179a. In the November session of the same year, all

former acts on the subject of militia, were repealed; and a.

new modification prescribed* In January, 1799, -the last law

was amended; and in 1800, both these underwent revision.

At the end of another year, as if experience had brought

new light to the subject, the act of 1301 was'passed "to amend

and reduce into one the several acts concerning the militia/
7

And a41 former laws on the subject were repealed. This act

was amended in 1804—and in 1G06, a total repeal of all

former militia laws took place ; in order to give effect to one

passed in that year.

In 1307, the last act was amended. In 1810, "An act to,

amend the militia laws'' was passed—1811, militia laws com-

piled, and amended— 1812, "An act to amend the militia

laws"—

i

n 1814, the whole system revised, in an act, occupy-

ing 81 pages—1816, the last act was amended, by an act of

7 pases. In 1817, this act was also amended—again, in 1 822.

Let these suffice. Details would make a volume of large size..

Besides, the last act, and its amendments, may be repealed,

next session.

Is it in vain to suggest, that neither ofheer nor §oldier will

ever trouble himself to know the law, when it may, and proba-

bly will, be changed before he has an opportunity of reducing

his knowledge to practice? Will legislators, act for a nation,

as they woufd for an individual, or a small family of few com

cerns? Will they treat the laws of a great system, as they

would their shoes, or their shirts—change them every da\% oi
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Week? The course of legislating on the subject of the militia*

the only armed force in the state; the acknowledged, and sole

legitimate resort for defence, in case of invasion, insurrection,

or rebellion; is but an unfavourable specimen, of the spirit,

which rules the country. Believing that the constitution of

government, evolves by its legislation, the very life and soul,

which it imbibed from its authors, and will continue to do so,

until it i* perverted, or dissolved; it is intended, to present the

legislation of Kentucky, on a variety of the fundameutal es-

tablishments, of the constitution, in such collocation, as to

enable those who read, to infer, the sufficiency, or insufficiency,

the soundness, or unsoundness, of its principles; the better to

discern, its perfection's, and imperfections; and thence with the

greaterease, and certainty, should it ever be altered, to ascend

to the moving cause of its effects, and to establish, eradicate,

or modify it, as the case may require, fox the public good.

fn the mean time, the title of "An act for establishing a

town at Woodford court house,
1

- will shew one source of abun-

dant legislation, of the local kind. Connected with the sub-

ject of towns, but embracing a principle of incalculable extent,

and importance, was "An act giving further time to the owners-

of lots in Bardstown to improve the same;" passed this session.

It is believed, that a forfeiture, to the Individual on whose land

the town had been established, was attached to the failure to

build, on the lots, by the purchasers respectively, prior to a day-

expressed in the contract of sale. The act referred to, was at

the instance of the purchasers, and without the consent, or

assent, of the original proprietor, whose right to the forfeiture,

was an existing legal right, resolvable into the land itself,

upon an adjudged forfeiture. The act, is, an interference, oi

the law making power, between these parties, to favour the

one side, and to prejudice the other. And thus began, in

Kentucky, the relief system—which, like the mustard seed,

in the sacred parable, has grown to a mighty tree; literally,

Gveiyhachziing this land with its baleful branches.

Such had been tke practice of Virginia, before the adoption

of the constitution of the United States; which, in the frrst

paragraph of the lQih section, provides, that,
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{iNo state shall entei; into any treaty, alliance, or coniedl

tion; grant letter? of marque and reprisal; coin money; emit

hills of credit: make any thing but gold and silver coin a ten-

der in payment of deMs; pass any bill of attainder; ex post

facto law; or fain impairing (Jtc obligation ofcontracts ; or grant

any title of nobility."

Till which time, she, as well as the other state-, were, except

as to the little restraint impo-ed by "the confederation," sove-

reign powers. But which, it is most apparent, the foregoing

ise in the constitution, was intended to limit, and restrain,

in future. Experience had amply established the fact of frc-

quent abuse; and in nothing more, than in exercising legisla-

tion over existing contracts.

Inasmuch, however, as it was intended to lay in the new

constitution, the foundation of a durable union, and free inter-

course between the states and their citizens; so it became

necessary to adjust the means, to the end; and for that pur-

pose, to compromise, "state sovereignty," itself. And such

was the object, and intended effect, of the above quoted para-

graph; as well as of other?, in the constitution, relating to a

variety 6f subjects—as the clause in italics, does to contracts.

*If Virginia, whose power, and pride, exulted in state rights,

and anti-federalism, had not at the time of separation become

sensible of her new duties under the general government, but

had been still governed by former precedent, rather than new

principles, of practice—causes having their origin in similar

source.-, and effects streaming from Virginia paps, may account

for the conduct of her offspring, Kentucky. As, however, this

is a subject, which will often occur, and sometimes demand

particular attention, more will not be said on it at present.

"What may be called private legislation, is also to be found

in the acts of tins session. "An act to appoint trustee*, to con-

vey certain lands of Robert Todd, deceased;'' will illustrate

the suggestion.

The object of the art, was, tc transfer the fee-sjm]

front infants, to purchasers, of the ancestor. T' h of

1 . makii ;. e i u ':.• ie, as it is almost, always.

It is, in its various
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ramificalionSj 9 slorehou e of much patronage, upon which

\ pretender to a seat in lh<- legislature, can draw without

stint, io tbe way of bartering promises for popularity. It being

iiiurli more conv< nient, for voters, of a particular description,

to have their business clone at the public expense, by a new

law, ttian to have it done in court, at their own cost, according

to the "Id law. The abuses under this head, will undoubtedly

merit an after notice. It is a fountain of perpetual corruption,

instance of economy, in those times, it is worthy of

jiolirc, that the members of the convention, who formed the

constitution, were compensated, by an act of this session

—

which,directed, that there should he paid to the president,

twenty dollars; to ea^h member, and the sergeant at arm-,

twelve dollars; to the clerk, fifty dollars; and to the door

keeper, twelve dollars; in full of all demands.

A similar spirit of frugality presided over their act of dis-

bursements, to themselves, and their attendant officers. Their

own pay was one dollar per day; the rest in proportion.

One hundred pounds—that is, three hundred, thirty-three,

and a third, dollars—were to be paid the public printer; on

account. Having yet no revenue, the treasurer was authorized

to borrow, for actual expenditures.

**An act concerning the treasurer,'* was passed. It required

ofhim, bond and security; also an oath, to secure the per-

formance of his duties, which were prescribed in the act.

The leading object of which was, to receive, and disburse,

the public revenue; of which a particular account was to be

stated, and with its vouchers, exhibited to a committee of the

dature annually, and published. The act is cautionary

and penal; provides for the treasurers accommodation, an

, a chest, a clerk; and saying, that he shall be compen-

sated according to his services, renders him, responsible to the

governor, and his successors: which either means nothing, or

it means too much—too much, certainly, if it means, that he

holds his office at the will of the executive magistrate: nothing,

VOL. ii. C



fg E1ST0&Y OF

*©r worse than nothing, if it means less. In common prudence*-

what has the governor to do with the treasury ?

It is one ofthe few acts, concerning primary establishment^,

which has not been repealed, nor the structure of it materially

altered, by subsequent statutes. Upon its re-enactment, in

1798, it was enlarged, the better to effectuate its objects.

The twelve articles, proposed as amendments, to the con-

stitution of the United States, were approved, and confirmed.

The land office, was established, by an act for the purpose;

in which provision was made for the appointment of a register,

and the emanation of patents, under the land laws of Virginia.

This act was amended in the following session; and re-enacted,

and enlarged, at the January session, 1798; with the view to

improvement.

"An act for establishing a permanent revenae," became an

interesting subject of discussion at this session.

Under this act, there were to be paid into the public treasury,

annually: £• *• d.

For every hundred acres of land, and so in

proportion for a greater or smaller quantity, 00 2

For every slave, except such as have been, or

inay be, exempted by the county court from the

payment of taxes on account of age or infirmity, 00 2

For every horse, mare, colt, or mule, (except

*for covering horses) 00 8

For every covering horse, the sum for which

^uch horse covers one mare the season.

For every head of cattle, 00 3

For each wlieel on every coach, or chariot, 00 6

For each wheel on all other .riding carriages

with four wheels, not used in agriculture, 00 4

For each wheel of two-wheeled riding car-

riages,

For every billiard table,

For every ordinary license,

For every retail store,

00
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To carry tlic act into effect, commissioners were to be ap-

pointed, in each county; whose business it was to take in lists

of taxable property, which they were to state in a book accord-

ing to the form given in the law—and which they were to

double, treble, and quadruple. One of these, to be retained

by each commissioner, and delivered to his successor; another,

with the lists, to be delivered to the clerk of the county court;

one other to the sheriff; and the fourth, to the auditor of

public accounts.

The sheriff, was to make the collection from the people;

account with the auditor for the amount; and pay the same to

the treasurer, once a year.

Details were inserted in the bill, corresponding with these

arrangements.

As this bill passed, the appointment of the commissioners,

devolved on the governor, in virtue of the constitution; thera

being no mode for appointing them, prescribed by the act.

But by a subsequent act of the same session, the appointment,

was vested in the county courts : who had been authorized by

the first act, to assign particular districts to each commissioner^

where there were more than one in a county-

One singular inconvenience was produced by the original

act, to persons owning lands in different counties—instead of

giving in, and paying where they resided, the business was to-

be done in the district where the land lay. The land, as. if

all had been of the same quality, or value, was all taxed by

hundred acres, at the same rate. These and some other

crudities were corrected, by an amendatory act of 1793—

>

which permitted a man to give a list of all his lands to the

commissioner of the district where he resided: while the lands

were to be designated, by first, second, and third, rates; ac-

cording to the quality of the greater quantity, in the tract—».

and the tax adjusted to these classes; by affixing three shillings

to the first,, one shilling and sixpence to the second, and nine-

pence to the third, class. This seemed to be aiming at justice;

and as the tax was low, and so large a portion of the lands out

of the settled parts, and not accessible to assessors,, it gave,

very general content f<y many years.
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By the first actj any person failing, or refusing, to give a

list, when called on, were liable to pay "five pounds* 5—by the

second act, which was a very general modification of the first;

extending to seventeen sections, and filling four page-, large

octavo; the party failing to furnish a 11=1, incurred the same

forfeiture, as before.

Nonresident holders of land, were permitted to give in a

list, and pay, to the treasurer. This was a great accommo-

dation to the party.

In 1794, the act was again amended, by an act of five pages,

and thirteen sections; by which it was declared to he the duty

of every person when applied to by a commissioner for a list of

his taxable property in the year 1705, to give in on oath a list

of all his lands, whether held by entry, survey, patent, or deed

of conveyance ; specifying in such list, the number of acres in

each tract, the county in, and water cottsse on, which it was

situated; also what tax (if any) had been paid for each tract;

and the year for which such tax was paid—while every person

failing, or refusing, to give in a list of his, her, or their, lands,

"forfeited to the state, all title, claim, or interest, that he, she,

or they, may have in, or to, any tract or parcel of land, not

given in as aforesaid; and the land so forfeited, shall he dis-

posed of in such manner as shall be directed by law. Provided

riftertheless, that nothing herein contained shall be construed

to extend to the lands of infants, feme coverts^ or persons non

compns mentus"

Nonresidents, by this act, were permitted and required,, to

list their lands with any, but some, cemmisssioner, for taxation;

on or before the last day of November, 1735, subject to for-

feiture, upon failure, as in case of residents.

The land was subjected to be sold for the taxes, if they

were not paid, or collected by distress on chattels, by the time

prescribed: and in case the purchaser was evicted, in due

course of law, he was authorized to recover the amount paid

from the claimant, whose right had been sold.

In 1705, the act was again amended, by nine sections, cover-

ing four pages; in which residents were enjoined to list all their

lands with the commissioner of the district where they resided:
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\vhiii' . were to list theirs with the auditor of pi

accounts; who was charged to open a book for that pi:.

;

and to receive and enter the lists; which wei h lired to be

made out in the form prescribed to r< «-that v. as, to

express, the quantity of acres; the county in which the land

iaj : the waters on Which it was situated; and that it was sur-

veyed and patented, If such were the facts, ; ly, within

the knowledge of the party.

A perpetual lien was given to the state, on all lanes, for the

payment of the taxes: and details, annexed to th< A ob-

jects, as in former acts; which are, however, out of the i

of tins history.

It has been seen, that each year produced a new law, on the

subject of revenue: the whole of which were superceded, lit

1796, by "An act to amend and reduce into one the several

acts establishing a permanent revenue/' This act contains

sixteen pages, and twenty-ii\e sections; being a repetition, of

former acts, with modifications and additions. The lands, were

still to be placed in three classes, and taxed, as before; as were

also the other enumerated articles; the commissioners were

retained; as were likewise most of the provisi3:is of other acts;

and the same kind of machinery, moved in the like rou

employed to carry the act into effect, as formerly.

Lands once listed, were not to be listed again; unless trans-

ferred.

A failure, or refusal, to give in a list, incurred the forfeiture

of rive pounds: and treble tax—while all owners, of entries,

surveys, patents, deeds, or claims otherwise, to lands, were

severally required, to list each for taxation; "residents," with

a commissioner; "nonresidents," with the auditor.

The lien of the commonwealth was retained: and the land

might he sold, for nonpayment of the tax due on it.

In addition to the provision, for the recovery of the taxes

paid, by purchasers under sales for revenue: it was further

enacted, that in cases where any person had paid the tax on

land, from which he should be evicted, by a better right, or

where he, or she. should relinquish, to the state, his, or her,
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right to land on which the taxes should have heen paid, that

they should respectively be entitled to the auditor's warrant,

for the amount paid; subject to the abatement of six per cent,

per annum—which warrant, was receivable in taxes.

This regulation promised some alleviation of the rigour,

which required, that all claims to land, whether good, or bad,

should be listed, and paid for; and the more especially, as on

an average there were three bad claims, for one that was good-

A singular feature of this indulgence, deserves a passing re-

mark—the abatement of "six per cent,*' was not reserved

upon the gross amount paid, which would have operated equal-

ly in all cases; as a tax, or compensation to the government)

for extra trouble and expense—but it was "per annum.-'5

Whence, the longer the government had used the money, the

more of it was retained—and in a corespondent manner, the

longer the individual had been deprived, the less he received,

But this was an act of indulgencies—and lands ceded to the

Indians, were not required to be listed: such were those below

the Tennessee river; and some on the Cumberland river—

»

the first to the Chickasaws, the last to the Cherokee?.

A tax, was imposed on pedlars, who were required to obtain

licenses respectively from some county court; for each ofwhich

five dollars were to be paid yearly*

Law process, was also taxed

:

g. ^6

On each original writ, or subpoena in chancery,
.

issued from the court ofappeals or any district court, 6

On each original writ, or subpoena in chancery,

from any other court, 3

On each appeal to the court of appeals, 12

On each writ of error, supersedeas, or certiorari,

from the court of appeals, 6

To be paid by the plaintiff, and taxed in the bill of costs.

For each deed recorded for town lots, or other land 3

For the seal of any court, 3

For the seal of the commonwealth, G

To be paid by thos^ who have 'bom impressed,
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This act stood, till January, 1798—that is, rather more than

one year. It was then amended—not very materially changed

:

and provision made "for appointing a collector of the taxes ;"

in case the sheriff failed to give bond and security. The coun-

ty court had the appointment; and were to require bond, &c.

This act occupied about two pages, and six sections. It was

principally employed in adjusting matters with nonresidents,

and the owners of billiard tables.

In the fall session of 1799, this subject, was again taken up,

and a new act passed, entitled, "An act to amend and reduce

into one the several acts establishing a permanent revenue."

It is the title of the act of 1796; and doubtless, a repetition of

most of the provisions of it; although in a new dress. The act

fills seventeen pages in the usual large octavo. All repeti-

tions will be avoided; while new objects only, will be noticed.

Cut money, might be received for taxes—under the impres-

sion, it was said, that it would domesticate it, and keep it in the

country—it was however to be weighed ; a most troublesome,

and impracticable operation, to most people; of course, it was
not done : while the effect was to depreciate the coin, by rather

encouraging the practice, but two frequent, of cutting dollars;

in order to obtain Jive, instead of four quarters. A conse-

quence, was, that cut quarters, passed, for about twenty cents,

as soon as they left the state—and which compelled merchants,

and others, who acquired large sums of it, to dispose of it as

bullion—after adjusting their prices to it, or it, to their prices,

at home ; where the fifth was often denied to be the fourth.

The register was authorized to sell lands of nonresidents,

for a failure to pay the taxes—and both him, and the sheriff,

to convey, to purchasers.

It is to be remarked, that the new constitution formed, in

this year, took effect in the next—which will be made an

epoch; and this subject again renewed, with the view of pre-

senting a connected series of legislation in relation to it, down
to the present year.

The system of courts, established in 1792, and also subse-

quent variations, so far as seems necessary to general history^

will next engage attention \ and may elicit remark.
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To begin with the act to establish the court of appeals— it

was to consist of three judges; one of whom was to he styled,

"chief justice of Kentucky;*' another, "the second judge;1 '

and the other, "the third judge;" any two, were to form a

quorum. They were each required to swear, or affirm,

solemnly, in form, as follows:

"I, (naming himself) will administer justice without respect

to persons, and do equal right to the poor and to the rich;

and I v.ill faithfully and impartially discharge and perform

all the duties incumhent on me as a judge of the court of

appeals, according to the hest of my ability and understanding,

agreeably to the constitution, and laws of Kentucky?

The court, was to hold two sessions, or terms, in each year;

one, the first Monday, of May, the other, of October; which

might, if necessary, continue thirty juridical days: and if the

judges saw cause, they could prolong the term, for the des-

patch of business. They were to appoint their own clerk,

wVo was to take an oath, and give bond, for the performance of

his duties; under the inspection of the judges; one of whom
was annually to examine his office, to see that it was well kept.

The sheriff, was assigned as an officer of the court, and was

to attend its sittings, by himself, or one of his deputies.

No discontinuance was to result from any failure of a quo-

rum to attend.

The court, had power to direct the forms of writs and pro-

cess—and to send writs of mandamus, 8cc to inferior court ».

It bad original jurisdiction, according to the constitution; of

which notice has already been taken.

The appellate jurisdiction of the court, extended to cases

previously decided in the district court, and courts of quarter

sessions, under the Virginia administration—as well as to

Jbose taken bj appeal, or writ of error, from the courts of Ken-

tucky: and rules were prescribed for conducting the business.

At the next session of the legislature, an additional term,

was aulhorized.

The original jurisdiction of the court, was taken from it, in

1795, and vested in district courts—hereafter to be further

noticed.
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In 1790, the court, without any previous defect of authority,

pt that the original jurisdiction had been withdrawn; was

ished, hy a new act, with the title of "An act establish-

ing the court of appeals.
1
' Which appears to be literally

copied from the first—omitting from the act, what apper-

tained to the original jurisdiction; it even required, the oath,

of the judges, and that they should appoint a clerk; who was

to take an oath, and give bond, as by the first act:—it also

jurisdiction, and prescribes the rules for conducting busi-

: and contains the properties of an original law—which

had the effect, it is believed, of repealing the existing law, and

of producing a new commission to the judges. Nor is such a
! ative anomaly, the less remarkable, for containing no

repealing clause, as to former acts.

Three sessions were ordered, to be held in May, July, and

October.

The court, or rather clerk's office, was made a place, for

recording deeds, powers of attorney, and other writings;

which might be acknowledged before the clerk, and recorded

in his office, for the whole state. A provision of great conve-

nience, to those who held lands in different parts of the state,

and desired to convey them.

In 1797, no amendment was made; but in the year 1798,

there was an amendatory act. It required, the production of

records, in cases of appeal; which were to be filed within a

given time; and prescribed other rules of practice. In 1799,

the law of the court, was further amended, by varying sundry

rules of practice—which, however vexatious to the court, or

the lawyers, were ofno great public convenience, or detriment,

to any others.

Being the last act on the subject, under the first constitution,

the theme will be no further pursued, for the present.

The attention of the reader will be turned back to the session-

of June, 1792; and particularly to the consideration of "An act

establishing comity courts^ courts of quarter sessions^ and a court of
oyer awl termtiu

vol. u. D
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The title of this act, siigg sts i;.< . tc idea of a judi-

cial system; prudent at the time, as there was nothing now,

OT strange, iq it. to disturb the popular car; but

was rather accommodated to the original jurisdiction vested in

N. than an able and enlighl

..men wealth. It had r

in the Vlrgini - -
.

« Fc< arts; which were familiar in Ken-

tucky—but the state of land claims here, was such, So mul-

tifarious, and '. interesting, and important, as to pro*

• se, which of all others should have

consulted— of v, huh Virginia afforded no example— to which,

Bad not adapted her jurisprudence— and which required

to he relieved, b\ remedies, well selected, of potent efficacy-

a d speedy application. In a few plain words, tl rrius,

and multiplying disputes, about land titles, which jtisqui

domestic peace, heated neighbourhood feelings, and infi

.; intercourse ; should have beei bject oflegislation^

demanding a temporary sacrifice of every other interfering

object, X)t cons n,- until the country was relieved. This

v . to he done only, by a proper judicial system ; which should

have placed a competent court, in each county; with sessi

limited hlone, 1) the business before them. Unfortunately

for the country, however; the groundwork o( a dlflert :.; sj -tern,

was laid in the constitution, ho an attempt to draw all the

business of that kind, to a court of appeals, with ordinal juris-

diction: while the greatand essential interests of the common-

wealth, "the speedy adjustment of land claims,*
5 were bent,

bowed down to the dilst, frotn motives of lucre, in one or

popular lawyers; and their dupes—who, in their turn,

duped others. These are not new ideas—they were suggested.

made public at the time; objections stated, consequ<

detailed, Illustrated, and proved; then to no purpose, but

rwards, in practice, demonstrated.

Nothing was done en this interest ourtt

who al ; risdiction, in 1792. !• . were four

:, to-wit; w. \.inc* S|
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Pclf : t, Vi. Parmena ,•; Thomas Swearingen, w.

s Briscoe; and Willi im Eagan, i . Samuel Hii ch and

-. In 170 1, three cases were decided, viz: Thomas YVhit-

..*, w. Thomas McClanahan; Hannah Miller, &c. w. The
5 of Arthur Fox; jamin Fry$ vi« John Essry. In

5, five cases were decided, viz: George Brjan^cc. r*. John

Bradford and Andrew Gatewood ; Joel Jacksoq, fcc. . G eorge

d aud others; Brackett Owens, &c. i;. Aquilja Whitakcr

motb< r; Jdbn Smith, zw. Nathaniel Eyai -: and Alexander

Sinclair, r.s. Christopher Singleton. That is, in all, twelve

cases, were determined, down to the close of the year 1706:

which terminated this erratic coarse, and offered one that was

new—yet to be organized, and systematized, by practice, Bui

fter.

At present, the title of the act which has been quoted, recalls

the attention to the courts, at first adopted.

A county court, or court, in each county, to he composed of

the justices of the peace, for each county respectively.

establish* d. There were at the time thirteen counties—the

number of justices, was from eight to sixteen; having some

rd to population, but pursuing no rule: any two of three,

i

j
pointed for^bat purpose, were to compose "a court of

'jns, and any other two, a cou:;ty coc.it, and to

do the whole business as such, until otherwise provided, by

law.*' No particular qualification was necessary to become a

justice of the peace—but he was required to take the oath pre-

.1 in the i ion, before he entered on the execution.

of his official duties

1 lattices of the peace, were, collectively and respectively,.

rzalors of the peace in their coai ti — »n< .• bad jurisdic-

tion, severally, "of all causes of less value than five pounds

rit money, cr one thousand pounds cf tobacco:" if judg-

ment was for le:-s than one halfof either, it wastinal; if for more

fifty shillir.g=, or five hundred pounds of tobacco, an appeal

trt of quarter sessions. They could issue at

5, • . the same limits, to air.

defei t j stance of a plaintiff, on oath, "that the.
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party was removing out of the county privately, or that he so

absconds, or conceals himself, thaha warrant cannot he served

upon him."

The county court, was to hold a monthly session in the court

house, or other place assigned by law, where (here was no

court house—any three justices to be a quorum; with power to

determine all causes depending in such court; and the right

to adjourn from day to day. They were to take cognizance of

all cases of wills, letters of administration, mills, roads, the

appointment of guardians, and the settlement of their accounts

;

the admission of deeds, and other writings to record; and such

other matters as are not made cognizable by the court of quar-

ter sessions.

A court of quarter sessions, was also established in each

county, to be held at the places respectively fixed on for hold-

ing the county courts, and on the same days each, four times

in every year: thereby displacing for the time, the county

courts—they were to sit six judicial days at every term, if the

business required; they were conservators of the peace, and

might punish contempts of their authority, in any matter

before them.

They had power to hear and determine all cawses what-

soever, at the common law, or in chancery, within their respec-

tive counties ; criminal cases, extending to life or limb, excepted.

They took cognizance of escheats, and forfeitures—and they

might award- writs of ne exeat, injunction, and habeas corpus

;

while any justice might take recognisance of special bail, and

issue attachments against the goods of absconding debtors.

They were to empannel grand juries—to be attended by the

sheriff and other officers, as formerly—taking for their guide

such rules of proceeding, as had been observed in the former

courts of quarter session, and the district court: and they were

respectively to appoint their own clerks.

Where any person, not being a slave, was charged upon oath

before a justice, of a court of quarter session, with having

committed any criminal offence, which in the opinion of such

iuslice ought to be examined into by the court, he was to commit
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the person charged, *to the county jail; issue his warrant to

summon the other justices to meet at the court house, on a

day certain, not less than live nor more than ten days from the

<late; to hold a court for the examination of the tact; and to

consider, whether the prisoner should he discharged, or tried

in the court of quarter sessions, or sent to the court of oyer and

terminer. In either case of trial, the witnesses were to be

recognised to attend. The defendant was entitled to process

for his witnesses, to have them served by the sheriff*, «Scc:

upon which the witnesses were required to attend, as in other

Judgments of the criminal kind, in the courts of quarter

sessions, extended only to tine, and imprisonment. In cases,

affecting life or limb, the prisoner was sent to the public jail;

and ihencc taken, by order of law, to be tried by a jury of

twelve. men, upon an indictment of a grand jury, in the court

of oyer and terminer; and which consisting of three judges,

was to hold two terms in the year; and from whose decision,

there was neither appeal, nor writ of error.

The court, had jurisdiction, to hear, and decide, in all

cases of treason, murder, felony, and other crimes and mis-

demeanors, which should be brought before them: under the

laws of the commonwealth.

The outline here drawn, is believed to be sufficiently minute,

and distinct, for the purpose of history; especially, as the sub-

ject is familiar \p every reader; while it is to be seen in all its

details in the statute itself. There is, however, a further task

to be performed, of no small moment to such as desire to pene-

trate into the mystery of the frequent changes which have

taken place in this department of the government; forever so

intimately connected with the repose, the safety, and the

prosperity of the people—and this is to be executed, oy a like

sketch, of those changes themselves.

There were some circumstances which transpired on the

passage of the original act, which merit commemoration, as

they present a feature of the times. It was then said, that tlis

draft of the bill was furnished by the attorney general ; drawn
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as to the organization of the different courts, -co as to leave the

appointment of the judges of each, under the constitution,

with the governor, and senate.

Conformably to this idea, and regarding the important juris-

dictions about to be vested; the bill denominated those, who

were to fill the court of quarter sessions, "judgesf and it so

passed the two houses. After it was presented to the governor,

for his consideration; either himself, or else some familiar

prompter, had the sagacity to discover, that if the courts should

be filled with judges, the incumbents would be excluded, by

the constitution, from holding seats, in the legislature. The

governor, at ence comprehending the profundity of the sug-

gestion, if not of his own making, and yielding to its import,

returned the bill, with that, as his reason for not signing it.

The matter, was however, easily accommodated. The legis-

iure, at the time, containing a large proportion of "justices of

the peace;-' who were indeed, constitutionally eligible under

that title., and who, accustomed under the Virginia system, to.

hold quarter sessions, and a seat in the legislature, would no

\ 111 •?. still to do both—very promptly perceived the force

( I the governor's argument, and amended the bill; by striking

out the term "judge," and inserting in its place, "justice of

the peace." It was not worth while to encumber the journal

wilh it, and probably it is not there. But as an evidence of

the fact, reference is made to the printed law, section the

tn*, where the word "judge," escaped, from the general

destruction of its hind, like one of Job's men, to vouch for the

fact, if not to tell the news.

By tins manoeuvre, the way was opened, and the foundation

laid, for a violation of the constitution; as incorrect in effect,

as it was gross, and reprehensible, in its motive. The judi-

cial, and legislative powers were thus united in the same per-

son-, in a great number of instances; as justices of the peace,

tng quartefisession courts, with a jurisdiction* coextensive

with common law., and chancery, they were often elected mem-

bers m the legislature ; where they could give themselves powers* -

privileges, emoluments, and immunities.. Nor was it before.
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the session '94, al&oagh previoosly attempted, that "quarter

session judges," could be excluded from "the house of repre-

sentatiM-."" Because they had been commissioned, "justices

of the peace," not "judges."

Giving an example, of the little respect paid to one of the

fundamental principles of freeg ?, the division ofpower,

most explicitly laid down, in the constitution of Kentucky.

Thus early, affording auguries, of the frequent violations since

inflicted, on that instrument; and of the futility of the idea,

that the people themselves, arc its proper, and only guardians.

As it was the people who elected these "justices," to become

"legislators ;" after they had been commissioned judges in fact.

The other act, referred to, is entitled, "An act to amend an

act entitled ;An act to establish district courts in this common-

wealth.' " This act, established a general court, to be held at

Frankfort half yearly, by the judges of the district courts, or

such of them, as should attend. It was therefore, a court, or

no court, as the judges pleased; and such it has in a manner

remained.

To this court, jurisdiction was given in all causes, suits and

motions, against public debtors, sheriffs, clerks of superior, and

inferior courts, collectors of public money, and public debtors

of every denomination ; for, and in behalf of the commonwealth.

It was to appoint its clerk, who was to receive for his ser-

vices, such fees, as the clerks of the quarter session courts,

received.

Many provisions were in this act concerning the district

courts; some new, and some but repetition. One thing how-

ever, deserving notice, is, that the criminal jurisdiction, was

again dispersed, among the several district courts—each oi

which, were to exercise it separately, and to the extent of the

district. Details are omitted—all former laws, within the

purview of this act, were repealed: it only filled rive pages.

At this session, of 1796, there were other important, and

extensive laws passed, affecting the administration of justice,

e various courts^the titles to which, wiU be recited, as

indicative of their objects: and but little else said; both for
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want of room, and because details ofpractice are not required.

The titles are as follow:

1st. uAn act to reduce into one, the several acts, or parts

of acts, concerning limitations of actions/' Containing three

pages.

2d. "An act to reduce into one the several acts concerning

the examination and trial of criminals, grand, and petit juries,

veniries, and for other purposes." Containing sixty-one sec-

tions, and twelve pages.

3d. "An act to reduce into one the several acts for prevent-

ing vexatious suit-, and regulating proceedings in civil cases."

This act has forty-five sections: and with a prelection of acts

affected by it, fills twenty-two pages, and is without a repeal-

ing clause.

4th. "An act tq*reduce into one the several acts directing

the rules and proceedings in the courts of chancery.'' This

act has thirty-eight sections, and occupies seven pages.

5th. "An act to reduce into one the several acts,- and parts

of acts concerning executions, and for the relief of insolvent

debtors." This act is divided into thirty-eight sections, and

fills nineteen pages.

It has already appeared that an act passed at this session,

establishing the court of appeals, without any reference to the

law, or the court, then and previously in existence. And
which i*s now mentioned, merely in its order.

61 h. "An act directing the method of proceeding in courts

of ; iity, against absent debtors, or other absent defendants,

a p

1 for settling the proceedings, on attachments against ab-

sco* ding debtors." Occupying only about five pages, and ten

sec ions. This act is chiefly repetition.

71 b. "An act directing the mode of suing* out and prosecut-

ing -vrits of habeas corpus.*
1

I- this review, it appears that the courts, had rest, during

the remaining existence of the first constitution.

At d now, to reascend to the first session of the year 1792:

it will be found, still to afford, various topics for Mstory, of an

interesting nature*
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1 oder the U$e of •'An act concerning strays"; there will be

natter arranged, calculated to produce an inquiring reflection;

Whence can proceed, this love of change? this never ceas-

ing legislation?

The act of June, was amended by another of November in

the same year. In the year 1734, -An act to amend and re-

duce into 6ne the BCveral acts concerning strays,*' was passed;

which repealed all former laws, e-u the subject. The next

Near, the lasl aci was amended. There was a session of Janu-

ary 17 90. at m hich a new act was made to reduce into one the

general acts concerning strays. And this stood until after tho.

change of government, which took effect in 1800.

It will appear, that the county court justices, now become
legislators, were not inattentive to themselves. In the Vir-

ginia system of jurisprudence, justices of the peace received

no fees; although they were conservators of the peace, and

held jurisdiction in their chambers, and also filled both the

county, and quarter session courts. But they were successively

sheriffs of their respective counties fur two years each—as

such they received fees; and such were their only pecuniary

consideration, or compensation, for official services.

An arrangement, attended by the most beneficial effects

upon the manners, customs, and habits, of both magistrates,

and people. So far from the justice stirring up strife, and

promoting litigation; he became the peace maker—advised

forbearance—admonished the delinquent—and when nothing

else would do, he acted judicially on the case; but then, there

were no items, of pence to be charged in the bill of costs for

him. He defiled not his fingers with justices' fees. In no

country was justice more correctly administered—no country,

ever produced a more respectable, decent, or orderly yeo-

rnaniy, than did Virginia, down to the period of separation*

Kentucky had felt the influence; but it became impregnated

with foreign mixtures, and ingredients of corruption.

The sheriffs, were to be elected by the people; and that

not only turned those who would be sheriffs, into demagogues

—but it furnished the justices of the pgacc jvith a plausible

vcl. u. E
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For an order of sale, 1 q
For copy ofjudgment and papers, 1 f;

For a peace, or search warrant, 1 q

For attending to take depositions, or on an ar"-

Mtration, (each day,) 4 o
For taking special bail, 1 £

For a warrant to apprehend a felon, 1 3

For a mittimus, 1 3

In criminal cases however, the justice was not to collect his

fcc3 before they were collected off the person convicted.

For certifying a power ofattorney or other writing 1

For examining a runaway slave, and certificate 1 3

For a hue and cry, and escape warrant, 1 3

For retaking recognisance, 1 3

And the former law was repealed. The justices were en-

joined to keep a fair record.

These two acts are a pretty fair specimen of the mode
practised in amending laws, the old law was recited, to which

was added the new matter—not always indeed, as considera-

ble, as in this instance.

At the next session, the law was again amended: but verv

evidently by a different set of men. After the passage of the

other laws, and especially the latter, many justices betook

ihcmselves to office business, and with the help of active consta-

bles, kept themselves pretty generally employed. One in the

neighbourhood of Lexington, was said to have made three hun-

dred dollars in the year—and it has even been affirmed, that

it laid the foundation of a mercantile fortune, amassed upon

the capital.

The act of 1793, was however calculated to check judicial

•peculation, and enterprise. It recited that former fees, were

more than sufficient—it repealed the law in toto—and of the

twenty-two charges specified, it only re-enacted, eleven: some

of them were reduced. A very pernicious practice of putting

blank warrants into the hands of constables, to be by them

filled up, was prohibited—under penalty—and various rcgiila-
%

*ions made respecting frfure proceedings.



12 1-2 c/S



MSXTVC.
tS7

"
: b \ \ have 1). en hard run -incc, and

sometimes distanced ; they have again, an 1 again, returned to

the track, rc-unvd the heats, and most evidently, gained

the "vantage ground," in the contest. And no wonder, they

po?3ess the never failing stimulus, of self interest to actuate

them; and an influence at times very great, in making the

laws; while their opponents, acting only by impulse?, and

those not very strong, nor well concerted, lose, for the want of

persevering caution, what at times they have gained, by a

determined essay of their positive strength.

This subject will be renewed, utfder the present constitu-

tion; as one of no trivial interest to the community. Either

the justices of the peace, should have no seat in the legislature,

or no fees, or emoluments of office, a^ judges, in any capacity

vcr.

It is anti-republiean for the same set of men to make the

laws, and adjudicate on them ; to legislate jurisdiction, and cmol-

oments^ to tl emselves—and to blend the oiF-ce of magistrate,

with the seeker after popularity. What means the constitu-

tion, when it declares that neither the same departments, nor

individual-, should exercise legislative, and executive, or judi-

cial, power? It then asserts the principle, which is violated

by the members of courts, holding scats in Ihe legislature—and

of courts so numerou-. as to be sufficient, to fill the general

assembly; whence the impropriety, becomes glaring. Again:

What means the constitution where it disqualifies members of

the general assembly, from receiving an appointment to any

oflice which shall have been created, or the emoluments of

which shall have been increased, while they were members;

and for one year thereafter? It means, that men, in making

laws shall not be placed under the operation of selfish motives;

ever having a tendency to corrupt. It means, that when jus-

tices of the peace, were permitted to be eligible to the legisla-

ture", that they were not to engross to themselves the jurisdic-

tion of other courts, and the employments and emoluments of

other men. These remarks, at prcsevd g vll) be exem-

plified, in the sequel ofthis history.
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A fourth new county, was made at the first session, for which.

'Lincoln furnished the material. It was enacted, that from and

after the first day of September then next ensuing, the county

of Lincoln should be divided into two distinct counties—that

all of said county included within lines—"beginning at the

Elk lick on Little Barren river, thence a south course to the

North Carolina line; thence along the said line to the M
fippi; thence up the same to the mouth of the Ohio, and up

the same to the mouth of Green river; then up the same to

fhe mouth of Little Barren river; thence up the same to the

beginning:" shall be a county, called and known by the name

of Logan; and the residue shall retain the name of Lincoln.

*An act concerning sheriffs," passed at the June session, pro-

vides that if any county should fail to electa sheriff, or if any

one elected, should die, or the office become vacant; that the

governor, with tiie concurrence of the senate, should appoint,

to till the vacancy: and also where a new county was made,

to take cllect after any general election. Similar provisions

applied to coroners, the provisional substitute, for sheriffs.

This, was according to the constitution; which, although it

placed the election of both sheriff, and coroner, in the people,

once ID three years, gave to the governor, and senate, the

filling of any intermediate vacancies, in those oflices. While the

i-cst of the act, related ofcoarse to the details of official duty,

gleaned principally from the existing laws. Nor did this acl

escape the usual fate of others. Amendment succeeded amend-

ment; and change followed change; which are exemplified by

an act of the November session in the same year—one of 1701

5

and another in 1795—the last, reciting that great injuries

mi^ht arise to the citizens of the commonwealth, from an

admission of improper persons into the legislature—enacts that

no principal nor deputy sheriff, should be eligible to either

house of the general assembly, until one year alter he shaft

have completed his collections for the public, 'paid the money

into the treasury, and obtained a quietus from the auditor.

This act was the result of experience, and to guard again t

such abuses in future, as had then occurred, iflhe evil was «>J
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& nature to threaten bankruptcy to the treasury—as the sheriff,

by neglecting and compromising bis duties, in the pursuit ot

popularity, could leave the taxes unpaid; and as a legislator,

pass laws to excuse himself, for his defalcations: the regulai

consequence of his popular eligibility. The constitution by

fair construction, excluded the sheriff, as holding an office of

profit under the commonwealth, from a seat in the legislature,

during his continuance in office. It was however, to construe

the word "profit,"' to mean "fixed salary only," and the prohi-

bition was removed. Nor did it appear, by the constitution

to exist a day after the individual, was out of office as sheriff.

The act as it passed, suggests, at least, the question, how

far can the legislature disqualify, any one, not disqualified, by

the constitution to hold, any office; should it even be a scat, in

their own body?. Each house, it is true, have the unlimited

right to judge of the qualifications of its own members. But

then they act separately—they may decide differently—and

therefore could not apply an adequate remedy to the evil

treated of, by any means short of a law. More may be said on

:iii< subject hereafter, when an accumulation of similar acts.

shall justify its resumption.

In the year 1796, the acts of former years were reduced

into one—and in 1799, -there was another act passed relative

to the arrearages of taxes in the hands of sheriffs, or not then

.collected, by them: for which time was given, to make collec-

tions.

There were other acts passed at the June session; but deem-

ing it necessary only, to notice such as introduced some prin-

ciple, or laid the foundation of future legislation; an advance

will be made to the session of November, 1792; and a similar

course pursued in relation to the acts of that period; after

inserting a narrative of the hostile occurrences of the year.

It has been seen that Kentucky made her political transition

from being a district of Virginia, to the condition ofa free and

independent state, in the midst of an Indian war on the whole

extent of her frontiers; and that the effort of the general

.rnment to obtain peace, as well by treaty, as by arms, had
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hitherto failed ofsuceeal So that the new state found herself

involved in the heat and bastle of an irritating and vexatious

contest, destructive to individuals, and expensive to thepubiic.

In the progress, and continuance of which, although the safety

of the commonwealth was not to be despaired of, yet much

private property might be lost; while little or nothing could be

gained from an enemy, both valiant and poor.

The rumour of Indians, being in the country in July, 1792.

was soon after continued, by their depredations. Within eight

miles of Frankfort the trail of about twenty was seen, bearing

in a direction for the settlements on Elkhorn, where they stole

horses. They had, just before this occurrence, tomahawked

three women near Long lick; and been seen watching Eastin's

mill, on Bear Grass.

The settlers on RusselTs creek, south of Green river, felt

themselves so much annoyed, that they petitioned the governor

for assistance. And fancied they found some relief, even in

the contemplation of obtaining the object of their petition, from

one so near them.

About the last of the month, one man was killed, and two

others wounded, on Brashear's creek—and a party of Lavages

seen near the Big lick, on Eagle creek-

In August, seven Indians attacked the dwelling house of Mr.

Stephenson, in Madison county. They forced open the door,,

in the morning before the family had risen, and lired into the

beds, where the members of it lay. The arm and thigh of

Sirs. Stephenson were broken, thereby; while the rest escaped

the shot. Mr. Stephenson springing out of bed, made battle,

with the enemy; and being immediately assisted by two young

men, who lived with him— they killed one of the Indians, and

expelled the others: but one of the young men, was killed, and

Stephenson himself, badly wounded.

A few days after this rencounter, Major Brown of Nelson

county, hearing of a party of the enemy on the Rolling fork oi

Salt river, raised a company of volunteers, and went in search

o^ them. Falling on their trail, he pursued, and came up with

them: a skirmish immc#at.elv ensued, with the. rear, consisting
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oi twelve warriors; four of whom were killed, and the rest

dispersed. The major lost one man, killed; and had twro

others wounded.

In September, a small company going through the wilder-

ness, to Hoiston, were fired on by Indians, lying in ambush,

who killed one, and crippled another.

About the Gth of November, Major John Adair, (the present

governor) commanding a company of Kentucky militia, posted

half a mile from fort St. Clair, was attacked in his camp, by

a superior Indian force; and after a gallant resistance, com-

pelled to retreat to the fort: with the loss of six men killed,

the camp equipage, and one hundred and forty packhorses

taken—five men were w^ounded, but escaped. The enemy

had two men killed; their wounded, if any, not known.

General Wilkinson, who then commanded the United States'

troops, bestowed encomiums on the major, for his good con-

duct; and on bis men, for their bravery.

Towards the close of the year, what had been apprehended,

writh great anxiety,, the death of Colonel John Hardin, who
had been sent, with overtures of peace to the Indians, was

reduced to a certainty. He had been solicited by General

Wilkinson, commanding at fort Washington, early in the

spring to leave his home, and private affairs, to become the

bearer of a white flag, as the messenger of peace, to the hos-

tile tribes of savages, northwest of the Ohio: as the general's

letter expressed, "from the Delawares, to the Potawatomies.*'

Says he: "I wish you to undertake the business; because you

are better qualified for it, than any man of my acquaintance;

and because I think it will lead {o something of advantage to

you." The service was believed by both, to be extremely

dangerous; and might be fatal to the undertaker. It could,

in fact, have been performed by many persons in the public

service, just as well, as by Colonel Hardin. For, whoever

ihe bearer of the flag, might have been, he would have a writ-

>n speech, instructions, &c. with an interpreter, and was but

VOL. II. F
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to invite the Indians to a peace, without being 'authorized to

conclude a treaty.

Whether the genera], was really the friend of Hardin, and

candid in his expressions of a desire to serve him—and thought

such employment conducive to that end: or viewing him as a

rival in fame, who might afterwards be in his way, if not sea-

sonably put out of it—and hence indaced to embrace the op-

portunity, so conveniently covered by the proposed mission,

for effecting his purpose of removal, as by some was strongly

suspected; there is no means possessed, of knowing. Certain

it is, that Wilkinson, persuaded, and pressed Hardin, to the

undertaking—as he did Major Trueman, an officer of great

merit, under his command; and with whom he was known to

be at variance, to undertake a like commission, in the same

season, to another section of hostile Indians; and who shared a

fate, similar, to that of Colonel Hardin. They were both

known to be men, of great firmness of character, and a ready

self devotion to dangerous enterprise, when their country

called. They were both called—and both cut off.

Nor will the general's moral character, suffer any diminution

of value, in the estimation of those who know him, and duly

appreciate it, by the insinuation, as to his motive for employing

Colonel Hardin. For, notwithstanding he was in the regular

army, and had ostensibly withdrawn from Kentucky; jet was

he still, connected with men here, in the Spanish intrigue

—

between whom, and himself, there was a reciprocity* of expec-

tation, that in the event of things taking the turn which they

desired to give them, that Hardin and himself, might be some-

thing more than rivals for fame—they might be antagonists in

the field. Since Wilkinson, could not have formed the hope,

of seducing his fidelity. It is, therefore, possible, that a death

which gave great pain to the people in general, might have

had a very different effect, on the sensibility of Wilkinson.

The particular manner of that death, has not been ascer-

tained, with any certainty of detail. Even the account which



K2XTUCKY. *a

Jias been given by report, is not very circumstantial. What
has been learned,, is, that Colonel Hardin, attended by his

interpreter, on his route towards the Miami villages, arrived at

an Indian camp, about a day's journey from where fort Defi

ance was afterwards built, by General Wayne, and nearly the

same distance from a town inhabited by Shawanees, and Dela-

wares—that he was well received by the Indians in camp, but

had not been long there, before five Del aw ares came in from

the town: upon learning of which, the colonel proposed to

them, to go with him, the same evening, to the pla e. They
however refused to go back that day, but seemed peaceably-

disposed—and he concluded, to camp with the Indians, the

ensuing night; which he did, without molestation. In the

morning, however, without provocation or particular reason,

a parcel of them shot him to death. If with any peculiar

circumstances of barbarity, is not known. They seized his

horse, gun, and saddlebags—expecting, no doubt, in addition

to the two former, that they would find money, and presents,

in the latter. His companion, they made a prisoner, and

taking him with them, on the road towards Sandusky, mur-

dered him, by the way.

It has been further said, that when the news was carried to

town, "that a white man with a peace talk had been killed at

the camp," that it excited a great ferment; and that the mur-

derers were much censured. Which is probably true. For
perhaps there is no condition of the human race, when exempt
from the passion of revenge, or the allurement of plunder, s

ignorant, or depraved, as not to cherish sentiments of respect

for the harbinger of peace. Of Colonel Hardin, they had no

personal knowledge; although they very likely had heard of

him. Yet, if they had known him terrible in battle, they also

should have remembered him magnanimous in victory; and

kind, and hospitable in peace. Never taking life, when he

could make a prisoner—and having at that time two, in hi_-

household ; who for several years had been treated as members

of his family; with the intention of restoring them to their

nation, on the return of peace: and which was accordinglv

lone- by order of his widow.
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Colonel Hardin, fell in the thirty-ninth year o his age; in

the prime of a life of much usefulness, and after he had hy a

series of exertions, progressively unfolded many virtuous traits

of character. It was hy these, he had gained his standing in

society. One so interwoven with the respect and atfection of

his countrymen, that combined with his active disposition, and

experience, could but have pointed him out, and enabled him,

had he lived, to have rendered important service, of the,

highsst order.

In corroboration of these suggestions, it was stated, that,

while he was out, and before his death was known—upon

Kentucky's becoming a state, he was appointed a justice of

the quarter sessions, in Washington county, where he had

resided; and general, of the first brigade of Kentucky militia.

To this eminence, was he raised, for services rendered,, and

not by address, or intrigue—for never was man who lo\ed

honourable distinction, farther from the arts of popularity, or

office hunting.

Inasmuch, however, as example teaches more than precept;

and mankind are deficient in practising the means, rather than

in devising the ends, of self advancement; a short biographical

memoir of him, cannot be unacceptable to the reader, in a

country, where every man of real worth, is the second maker

of himself. Besides, it is within the express design of this

history, and therefore to be inserted, of course.

The subject of this biography, was born in Fauquier county,

Virginia, the 1st of October, 1753. His parents were poor

people, who obtained an honest living, by their labour. Martin

Hardin, the father, removed from Fauquier, to George's creek,

of Monongahcla, when his son John was about twelve years of

age. He had already learned the use of the rifle, and delighted

in hunting the deer.

The new settlement, was quite a frontier. Old Mr. Hardin

had thought it in Virginia; but it turned out when the line

was settled, and run, that he was in Pennsylvania; it gave the

old man some uneasiness—but the youth said, "he did no£

care, he would be a Virginian yet"
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Hunting was in their new situation, even a necessary occu-

pation; it was not long before the Indians broke out, and war
on the frontier, was added to the former motive for carrying

the rifle. Young Hardin, finding even in the first of these,

free scope for the exercise of his active enterprising disposition,

became a hunter. And being not recalled to any literary

occupation, for there was no school; hunting soon became his

amusement, and delight. With his rifle, he traversed, the

vales, or crossed the hills, or climbed the mountains, in search

of the deer, the bear, or the elk; insensible of fatigue, and

ruminating on the various modes of detecting their feeding,

licking, or hiding places; until he became one of the most

expert of the craft. The rapidity, and exactness with which

he pointed his rifle, gave to his shot, whatever fell beneath his

eye. And such was his visual ray, that nothing moving within

its compass, could escape its glance. A still higher gratifica-

tion, and one which gave a zest to all besides, was the service

which he rendered two or three families, of friends; whom he

supplied with meat, by means of his gun.

In the spring of the year 1774, rendered memorable in

Virginia, by the expedition of Governor Dunmore, against the

Indians, then at war; young Hardin, not then twenty-one years

of age, was appointed an ensign in a militia company. In the

August ensuing, he volunteered with Captain Zack Morgan,

had an action with a party of Indians, in which he was woun-

ded, while on one knee, the better to support his rifle, in

aiming it against the enemy. The ball struck his thigh on the

outer side, ranged up it about seven inches; and lodged near

the groin—whence it never was extracted. The enemy were

beaten, and fled. Thus early, was he initiated into the mys-

teries of Indian warfare.

Before Ensign Hardin, recovered from this wound, or could

dispense with his crutches, he joined Dunmore, on his march

to the Indian towns. In these transactions, is to be seen the

spirit, which prompts, to the exercise of hunting, and the enter-

prise of war; the spirit, which elevates men, into heroes; and

devotes them to the service of their species—and to fame.
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Soon after the peace which ensued, Hardin turned hi* atten-

tion towards Kentucky, as to a scene for new adventure; and

had actually prepared for the journey, with Colonel Crawford,

and some others; but this was declined—probably on account

of the increasing rumours of approaching war, on the atlantic

coast. For, his ears, seem to have been forever open to the

voice of Bellona.

The American congress, haying determined to raise an army,

the business of recruiting, was extended into the part of the

country, where young Hardin resided, in 1776; to which he

applied himself. His success enabled him to join the camp,

with the command of a second lieutenant. He was afterwards

attached to Morgan's rifle corps—which was generally upon

the lines: and with which he served, until his resignation of a

first lieutenant's commission, in December, 1 779. In the mean

time, he acquired, and held, a high place in the confidence and

esteem of General Daniel Morgan. By whom he was often

selected, for enterprises, of peril, which required discretion

and intrepidity combined, to ensure success, in their execution.

There are a few anecdotes committed to tradition, that

deserve to be commemorated. While with the northern army,

he was sent out on a reconnoitering excursion, with orders to

take a prisoner, for the purpose of obtaining information.

Marching silently, in advance of his party, on rising to the top

of an abrupt hill, he met two or three British soldiers, and a

Mohawk Indian. The moment was both critical, and awful.

Hardin felt no hesitation—his rifle was instantly presented*

and they, ordered to surrender. The British, immediately

threw down their arms—the Indian, clubbed his gun. They

stood; while he, continued to advance on them; but none of

his men having come up with him, and thinking that he might

want some assistance, he turned his head a little as he called

to them to come on; and at this moment, the Indian warrior,

observing his eye withdrawn from him, reversed his gun, with

a rav)id motion, in order to shoot Hardin; when he, catching in

his virion the gleam of light which was reflected from the

polished barrel of this instrument of death, -and with equal
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rapidity apprehending its meaning, was prompt to prevent tlie

dire effect. He brings liis rifle to a level, in his own hands

—

and fires her—without raising her to his face—he had not

time—the attempt would have given the Indian the first fire-

on that depended life, and death—he gained it; and gave the

Indian a mortal wound: who, also firing in the succeeding

moment, sent his ball through Hardin's hair.

What a combination of circumstances ! What facility—what

precision—what fortitude, is here displayed. A happy asso-

ciation, of intellect, and dexterity, ensures his superiority, and

saves his life.

The rest of the party, made no resistance, but were marched

to camp. On this occasion, Hardin received the thanks of

General Gates.

At another time, while the British held Philadelphia, and

General Washington was endeavouring to circumscribe them

within as narrow bounds as possible; Hardin, being on the

lines with his lieutenant's command, in order to pick up strag-

glers; and receiving intelligence that some of the tories, from

the back counties, were driving several wagons laden with pro-

visions, down to the city; he determined at every hazard to

seize them. Accordingly he threw himself and party, on their

route; and pursued them, within sight of the enemy's outposts,

before he came up with the wagons; which, with the escort,

he captured—wheeled about the teams, and drove them to his

own camp.

Before he left the army, he was offered a major's com-

mission in a regiment about to be raised—but he delined it;

alleging that he thought he could be of most service where he

was. Whether it was, that he thought himself bound to take-

some care of his own pecuniary affairs, then but limited in

extent; by securing Kentucky land—or that the time for

which his men had been enlisted was expired; and he did not

eare to command others—or the concurrence of both these

considerations—or the Indian war, on the frontiers—which

induced him to leave the regular service, is not known. But
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he resigned, and returned to George's creek; in 1779, a:

before was said.

He had taken measures to secure lands in Kentucky: But

if he obtained a settlement and pre-emption, or a pre-emption

only, it is presumed, that it was by means of a friend, or by

hiring some person to make the requisite improvement for him.,

in the country—a thing not unfrequently done in these days.

It appears that, in 1700, the next year after leaving the

-army, he was in Kentucky, and located lands on treasury

warrants, for himself, and sundry friends, and relations. Early

in 1781, he sent a younger brother to have his entries for land

surveyed; in order that he might secure the land by early-

patents. Correctly inferring from what he had seen, that

titles would be much involved in dispute; and that the elder

grant, would be a material circumstance in the adjustment.

Hearing that Richard May, was killed by the Indians, and

apprehending that the surveying might be suspended, through

a fear of the enemy, he came to the country himself, and had

the business completed. To this prudent course of conduct,

may be attributed the almost entire escape from litigation, and

the safety of the lands taken up by him. Certainly, one of the

most laudable modes of acquiring property, since it deprives

no man of a right; and appropriates, at a stipulated price, that

which was previously waste.

In April, 1786, having a wife and family, he removed them

from Monongahela, to Pleasant run, in Nelson, afterwards

Washington county, Kentucky.

In the same year, he volunteered under General Clark, for

the Wabash expedition; and was appointed quartermaster

—

without funds. It is evidence, nevertheless, of the good repute

in which he was held.

There was in 1787 and '88, an abatement of Indian hostili

ties—at least, no formidable expedition took place, which

called for retaliation. In 1789, among other depredations, a

considerable party of Indians stole the horses of Mr. Hardin.,

at the time., called Major, and those of his neighbours; without
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So much. ;is leaving him one for the plough. The marauders

were pursued; but escaped, by crossing the Ohio.

In the course of the year, lie was appointed county lieit-

I enant, with the rank of colonel, which gave him the com-

mand of the militia of the county.

As the summer advanced, he determined to cross the Ohio

with a strong party of his militia, and scour the country for

some miles out; in order, if there were any camps of Indians in

that quarter, to break them up. Accordingly, he made his

desire of assembling volunteers known; and was joined at the

place of rendezvous, by two hundred mounted men, ready for

the enterprise. With these he proceeded across the river,

and on one of the branches of the Wabash, fell on a camp of

about thirty Shawanees—whom he attacked, and defeated,

with the loss of nine killed, and two taken prisoners. Two of

ins own party were wounded—none killed, nor taken. From
these Indians, Colonel Hardin recovered two of the horses,

and some colts which had been stolen in the spring of the year.

And it is worthy of note, that no more horses were stolen from

that neighbourhood, daring the residue of the war.

His subsequent military transactions have already been inter-

woven with similar occurrences, into the general history; and

need not be repeated—for they will not be forgotten.

There was no expedition into the Indian country, after he

settled in Kentucky, that he was not on
; except that of General

St. Clair. It was his intention to have been on that, but he

was prevented by accidentally wounding himself with a car-

penter's adze; which he occasionally used. This wound pro-

duced a serious lameness; from which he recovered.

He was a man of unassuming manners, and great gentleness

of deportment; yet of singular firmness, and inflexibility, as

to matters of truth and justice. If he loved popularity, he

sacrificed no principle to gain, none to retain, the possession.

And, although he was popular, in a high degree, he used it to

no purpose of self aggrandizement. Sinister designs, he never

formed. He could but censure the conduct of some of his

officers, on General Harmar's campaign—yet, he did it with

vol. ii. G
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the greatest delicacy. His own conduct was arraigned—he"

bore it with composure; and demanded a legal inquiry. The

character, and conduct, of his commanding general, was highly

censured—and popular resentment, uncertain of its object, but

irritated by disastrous events, seemed to demand a victim.

Harmar appeared, all but bound in fillets for sacrifice—he

stood firm in his defence; and rescued him, by his manly

adherence to truth, from the very foot of the altar: and at the

imminent risk of his own favour with the people. It mattered

not: he knew no safeguards, but firmness, veracity, and honour.

Although unanimously acquitted by the court of inquiry, of

the charges alleged against himself; he was undoubtedly hu-

miliated in his own opinion, by the occurrences of the expedi-

tion ; for on that of General Scott, which took place afterwards,

he left home as a private of Captain Wilson's company; intend-

ing to serve in that capacity. At the general rendezvous,

however, he was not permitted to proceed in that character.

The part he acted, has been already mentioned.

It was not that nature had distinguished Colonel Hardin, by

the liberal gift of splendid qualities; but she had with the

dexterous hand of care, mixed together her best elements, in

his temperature— it was not that he possessed literary acquire-

ments ; for even his English education, was very imperfect-

it was not that he had gained any brilliant victories ; on the

contrary, he had been repeatedly defeated—no; it was, because

his readiness to serve his country, was the most conspicuous

trait in his character—it- was, that he never avoided the post

of danger—it was, that no man could attach to him any real
(

fault; or shew, that the thing done by him, could have been

better done— it was because, of his sound practical good sense,

his capacity for what he undertook, the sterling worth of his

moral feelings: it was, in fine, for the compound of his physical,

and intellectual services, and capabilities, that he was beloved,

confided in, esteemed, and employed in public office.

For several years previous to his death, he had been a pro-

fessor of religion in the Methodist connexion. He left six chil-

dren; three of each sex. The government of the United States*



KENTUCKY. 51

enabled the mother to educate the sons—not that such aid was

really necessary; but it was convenient; intended, however,

on the part of the government, rather as an acknowledgment of

the meritorious devotednessof the father to the public service,

than as a pecuniary aid: having, nevertheless, for its recom-

mendation, the quality of compensation for the loss, which the

widow and family had sustained.

Colonel Hardin, had in his lifetime laid the foundation of

an ample estate, in land ; by locating military warrants between

Scioto, and Little Miami. His personal attention was. indis-

pensable to perfect, and realize, this part of his fortune. His

death suspended the woric. Nor has it been practicable to

complete the expected superstructure without him: so that,

in fact, nearly the whole has been lost, and his family deprived

of almost all benefit from what he had done. It may, however,

be considered as flourishing, and highly respectable.

The subject of courts, of the utmost importance to the per-

sonal rights of the citizens, and to the peace and wellbeing of

the public, will be pursued; so as to present, in a series, the

course of legislation in relation to them.

The outline, is, that of a system commencing with the county

court, and rising by gradation through the court of quarter

sessions, and court of oyer and terminer, to the court ofappeals

;

with original and appellate jurisdiction—in effect, two courts.

These, with the justices of the peace, embraced the civil,

and criminal, judicial power of the state; except that portion,

which was left, to be exercised, by courts martial, under
militia laws.

It would seem, that ifany thing could be rendered consistent,

and permanent, it should be the system by which justice, itself

always uniform, was to be administered, to the same people.

What derangement! what incalculable injuries! result from
the contrary!! It is, however, to give examples, by reciting

facts; not to offer precepts, by exclamation; that the topic

already noticed, has been resumed.

The county court, is to be considered, as a corporation, or

municipality of an original, complicated, and comprehensive
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character, of primary usefulness, and extensive effect, upon

the local affairs of the community —embracing the rights,

interests, moral habits, and all the rudiments of government,

in such a manner, as to render it an object of momentous

concern, to the legislature, and to the people.

In the first place, its members, as justices of the peace, po—

and exercise, as conservators of good order, and as judicial

officers, individually authorized to hold their tribunals, without

limit, as to time, or place; and as members of the court-, an

almost infinitude of powers: to which are added, eligibility to

the legislature—offices that require great virtues, and no 1- s

qualifications, to fit them for either place. Yet. who are to

justices in general? It is, however to be remarked, that what

cannot be well done, may be ill done—when sometimes from

necessity, often from negligence, and even from worse motives,

the best appointments are not always made: while the people,

still more ignorant than their magistrates, are the greater

sufferers.

In the system alluded to, in addition to the foreg >ing powers,

a portion of these "justices," were also the "judges" of the

quarter sessions court, vested with jurisdiction, as has been

said, of all matters at law, and in equity; not appertaining, to

themselves either individually, or as members of the county

court, except land cases: which furnished subjects, for the

original jurisdiction of the court of appeals—or else such as

were cognizant only in a military court. And yet, they wtr<

in general, but illiterate men, without one in twenty having

any pretensions to a knowledge of jurisprudence. And to

these, were intrusted, both the making of the laws, and the

adjudications on them.

That the system was not fixed unalterably on the country,

was some consolation—that it has been improved, is not to b f

denied—and that the country has been almost worried to

death, by the changes, is a fact equally notorious: its present

condition, is truly deplorable.

It is the history of these changes, that is now to be retrace J

and connected-.
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In the 1 m of 1 79 J, the act of June was amended.

In the mean time, the justice"- of the peace had been appointed

;

and more than a majority of the member- of the legislature,

were in the commission: the constitution, to the contrary, not-

withstanding. In the amendatory act, the quarter session jus-

-. being those fire! named in the commission, were excused

from the j< neral drud^inu duties of a common justice of the

'. The appeal from a singlejustice, at first tobe taken to

m court, was henceforth to be taken to the counlij

. on half the amount, previously specified, over which they

had jurisdiction: on less than twenty- five shillings, no appeal

flowed. Quarter session courts, to try slaves; any justice,

to apprehend persons on a criminal charge. The power, to

punish contempts, given to county courts, and to individual

justices, in the same unlimited terms in which it had been

given to the courts of quarter sessions. And thus were

cherished " liberty, and equality,"—ever in the mouths of

demagogues.

In the year 1703, an act of five pages,—the last for that

purpose, but two, under the first constitution,—was passed,

to amend the preceding. .Aopeals from a single justice, were

regulated. The county courts, in addition to their former

jurisdiction, were to take cognizance of all cases ofbastardy

—

- were authorized to call on the sheriff for settlement, and

appoint two of their own body to adjust the account; and if he

was found in arrear to the county, judgment might be entered

against him. on the report of these commissioners. The jus-

tices appointed to settle the account, to receive four shillings

per day; to be paid by the county. The court could appoint

an attorney at law, as counsel, and levy money on the county,

to pay, what they might choose to allow, him.

When a quarter session jusive. should be interested in any

case in his own court, any other justice of the peace, (regard-

ing seniority) if to be had, might be called into the seat, thus

vacated for the time, by the intere-t, of the regular judge.

Any quarter sessions court clerk, might =end a subpoena in

^ancery to anv countv. on demand, without signing cause.
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The court, io trv presentments by the grand jury, in a sum-

mary jray, without the intervention of a petit jury, or one of

twelve men; and award judgment, and execution; be the

sum what it might.

Nonresidents required to give bond for costs, before they

could sue in quarter sessions court—residents were not. It

occurs here, to introduce, the 2d section of the 4th article of

the constitution of the United States—"The citizens of each

state shall be entitled to all the privileges, and immunities of

citizens in the several states." It seems pertinent, now to

ask, if it is either a privilege, or an immunity, to sue for wrongs

done, or rights withheld, without giving bond, and security?

If it is—any citizen of the United States, although a nonresi-

dent, is entitled to it in effect; wherever it will apply. But if

to sue, without giving bond and security, is no privilege or

immunity, what is it? A mi tu rat, and indefeisible right—or

a civil privilege, it must be. It seems to be a civil right in a

citizen to sue—clearly deducible from the 13th section of the

12th article of the constitution, as follows, viz:

"That all courts shall be open, and every person for an injury

done him in his lands, goods', person, or reputation, shall have

remedy by the due course of law; and right, and justice ad-

ministeied, without sale, denial, or delay." But is not a plain

matter of constitutional right, a privilege? And if not, has the

constitution of the United States, omitted to secure a communi-

ty of rights, and secured only a community of privileges?

And what are those privilege's, if to sue without giving bond

and security for costs, be not one of them?

Doubtless, the intent of the constitution was to place any

citizen of the United States going from his own, into any other

state, upon an equal footing, as to rights, privileges, and immu-

nities, with the citizens of that state, while he was among them.

Whatever right, &c. the citizens held, or could exercise, the

same could their visiter, hold and exercise on the like terms.

If resident citizens were required to give bond, so might non-

residents. It did not mean, that the nonresident, or itinerant

nf one state could acquire rights, or privileges, in his resident
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slate, or elsewhere, and assert them in a state of which he was

a nonresident. No, the great object was, to fraternise, and

harmonize, the citizens of the several states, who arc citizens

of the United States—that is done by conceding on the part

of each state, as the occasion occurs, a free communion of

state rights, without condition or restraint, to such citizens of

the United States, no matter from what other state they arc,

as may want, or are in a situation, to receive the concession.

<*Such as I have, I give unto thce : *— fills every demand of

hospitality—satisfies every expectation of friendship, and

harmonizes every feeling of right, and justice.

On the oilier hand, if a citizen, having rights in his own
state, not common to other states, nor permitted by their laws,

such extra rights cannot be claimed, or exercised, within such

states, by any citizen. For if they could, it would overturn

all state legislation, and give to the laws of other states, at the

will of a nonresident citizen of the United States, an ex-territo-

rial etFect. It would be subjecting one state to the legislative

action of another. It would permit a citizen of a state hold-

ing slaves, for example, to introduce them into a state where
they were prohibited. In line, it would produce heats, strifes,

and even bloodshed—to the utter subversion of all peace and
harmony. Therefore the constitution does not mean, that onn

state, is to be controlled by another; and still less, if possible,

by the citizens individually, who may reside in one, and visit

another—but it intended, that each state should within its ter-

ritories, extend the same rights, privileges, and immunities, to

other citizens of the United States, when within its limits*

as were possessed, or enjoyed by its own citizens. The right

to sue without giving bond for costs, would be one of those

privileges, where it was enjoyed by resident citizens of the

state.

Another act of two pages, passed at the session of 1795, to

amend this court law. The principal object of which seems

to have been to give to the quarter sessions court, concurrent

jurisdiction, with the district courts, which had been estab-

lished, by a previous act" of the same >e?sion, in all civil cases,
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The governor was authorized, to fill vacancies in the courts of

quarter sessions, upon his own appointment, whether he

selected a justice of the peace, or not.

The district court law, passed at this session, is now to be

taken up, as a part of the judiciary system of Kentucky.

This act, reciting that the constitution of the court of appeals

was equal to a denial of justice, and the expenses burthensome

to suiters—took from it the original jurisdiction with which it

had been invested.

The state, was then divided into six districts—and Bards-

town, Frankfort, Washington, Paris, Lexington, and Danville,

fixed on as places at which the courts of their several districts

were to be holden twice in each year. Six judges, were to be

appointed; who were to agree among themselves, to hold the

courts in pain-, during terms of fifteen days, if necessary.

They were severally to take an oath—each court to appoint

its own clerk—to be attended by the sheriff, of the countyv

where they sat—and might punish contempts.

District courts, were to have jurisdiction over all persons,

causes, matters, and things, at common law, or in chancery,

arising within their districts; except actions of assault and battery,

actions for slander, arid actions of less value than fifty pounds :

unless in the latter case, they were against justices of the peace.

Among many details for carrying this jurisdiction into effect.,

occupying twenty odd pages, it is worthy of notice, that rules

were to be held in the clerk's office monthly, on a day fixed;

at which the parties were to enter their allegations, pleadings,

and notices; and take their judgments by default, subject to

exceptions, and the ultimate judgment of the court: a mode of

procedure apparently attended with great convenience, calcu-

lated to facilitate preparation, and promote despatch. But

even these withstood not the tooth of time: they were after-

wards abolished.

Proceedings, in chancery, allowed, and regulated, against

absent defendants, having effects in the hands of residents;

with permission to such defendants within seven years after

decree against them, to enter an appearance, and contest the

right of t^be coniplaiuan^
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i li< district courts, stiffefseded, the court ol oyer and

rtninerj and were to exercise criminal jurisdiction in a simi-

lar manner. Prosecutors for the commonwealth were to be

appointed by the courts, to officiate where the attorney gen-

ralj could nut attend ; and to be paid out of the public treasury,

as much as the court would certify, each, deserved, for hi*

services.

Deeds, and other writings, might be acknowledged, before

:. of a district court, and recorded, in the manner

prescribed to the clerk of the court of appeals—provided, that

where the deed was for land, the whole of it rnusl lie in the district.

The judges, of these courts, were allowed one hundred and

fifty pounds each, to be paid as the salaries of the judges of the

court of appeals were, annually.

The counties, where the court sat, except Franklin, were to

furnish court houses and jails—prison bounds, might be pre-

scribed by the court.

Vppeals and writs of error, lay from judgments, and decrees

of these courts, as from those of the quarter session courts.

And all necessary details, are supposed to have been provided

for carrying all the powers of the court into full effect.

At the same session, the act establishing district courts, was

amended; and all the criminal jurisdiction, concentrated in

5 lie court, to be nolden at Frankfort.

An act of this session, affecting the public administration of

justice, will for that reason, be recognised here, and an outline

presented; although an anomaly in jurisprudence. It is, "An
act concerning arbitrations." The preamble suggesting great

inconvenience to the citizens, by reason that suiters, are bur-

ihcned with enormous expenses, and the protraction of the

final determination of their suite, which operate almost a denial

of justice; for remedy whereof, it is enacted: "That parties

having controversies, may prepare a statement of their case,

and have it entered in any court of record, with the names of

the arbitrator-:." And hence the parties have, respectively, a

vol. ii. Ii
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right to such process as they required; which was to be execu-

ted by the sheriff, as in other cases. The arbitrators named,

were to be notified, and when assembled, were to take an oath

of impartiality—and then have power to hear and determine

the whole matter before them; upon which they were to make

their award, under their hands and seals—and return it to

court—and there it was to be entered, as final—u bless it

was made to appear to the court, that it was procured by

corruption, or other undue means—or was evidently partial*

An appeal, however lay ; if taken within three months.

The same fees, are allowed, as in other cases—except for

the record—which the clerk is to make, for two shillings—and

if the arbitrators ask it, they are to be paid nine shillings each,

per day.

It is believed, that but little use has been made, even to this

da), of this extraneous jurisdiction: it has been, however,

occasionally resorted to; and the awards, rigidly supported by

the courts, both inferior, and superior.

In the next year, 1796—the legislature again innovated on

the laws ofjurisprudence, under the title of "An act to reduce

into one the several acts establishing counti/ courts, regulating the

proceedings therein, those concerning justices of the peace, and their

jurisdiction" ; with two others, hereafter to be noticed.

The act, of which the title has been recited, is substantially,

a repetition of former acts, as to justices of the peace, and

county courts. It declares, a competent number of justices

shall be appointed in each county—directs their taking the

oath—requires them to hold a monthly court, which is to be

called "county court" ; and prescribes its jurisdiction. Each

county court is enjoined to build, where they are not already

built, a good court house, and jail ; and to keep them in repair.

For the purpose of such buildings, the courts may severally

purchase and hold two acres of land—to be paid for out of the

county levy; which they were authorized to assess on free

white males, and on all slaves, both male and female, oyer

sixteen years of age.
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Tlfis is a relict, of the Virginia mode, to which there is

much adherence throughout the county court, and quarter

session, system.

To return to the act— it also regulates appeals from single

justices, to the county court—hut says nothing of appeals from

the court, to any superior tribunal. It is evidently exceedingly

defective; but it has the benefit of all former laws—for it

repeals none.

The next act to be scanned, according to the order pro-

posed, is one of the same session, entitled, uAn act to reduce into

one, the several acts, establishing courts of quarter sessions, and

directing the proceedings therein."

This act may be said to bear the same relation to the quar-

ter sessions, as the last act did to the county courts. It estab-

lishes one in each county, to be constituted of three justices, to

be appointed for that purpose; any two of whom to make a

court. Their terms are fixed, to four times in the year; and

the length of them determined: their rights, powers, and juris-

dictions, prescribed as before; and to an equal extent without

any that can be called quite new—clerks to docket causes,

and apportion them for trial. The members of the court

were to receive two dollars a day, while attending court, paya-

ble half yearly. In fine, a new court was constituted, in each

county.

This act, like the other, had no repealing clause. And like

the other, in another respect, it overturned the courts of quarter

sessions, previously established, as that did, the county courts;

requiring, new appointments, and commissions, to organize

them. Thus affording examples of the perfect impotence of

judicial systems, when opposed to a legislature, determined to

see no obstacles in present institutions, to the unrestrained

exercise of its will. That of the day, saw no obvious, and

palpable violation of the constitution; and were but little

disposed to seek, or admit, inferences, from collateral provi-

sions, however direct, or forcible.

It was in vain to remark, that by the constitution, courts

were to be ordained) and established—that the judges, were
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-^commissioned "during good behaviour"—that they couh.

be removed by impeachment, without crime; nor on address,

but for reasons to be entered on the journal: nor without the

concurrer.ee of two-lhirds of each branch of the general assem-

bly, in either case-

It was replied, that it belonged to the legislature to establish

courts—that they could do it from time, to time—that these

courts were filled with "justices,*
5 not "judges"—and that it

would be a violation of good behaviour, for those whose courts

were prostrated, to make any noise about it; or to pretend to

claim the office, when it no more existed. If it was remarked

that, the late court of oyer and terminer, had not been rilled

with "justices," but "judges
1
*; and that it had also been abo-

lished. Then, a very short answer would meet the case—"The
power, was with the legislature, and there was none to hinder

its exercise: they possessed the right of repealing the laws

they enacted."

And so it seems to have been, and still is. For if in airy

instance, the abolished court sho ild make it a judicial ques-

tion, and the court in the last resort, should consider the law

abolishing the inferior court, to be unconstitutional, and void:

if there was a majority in the legislature sufficient to pass a law,

they might put down the court of appeals, in the same way;

leaving it without defence, or support; except the judges

should find it, from the people, by address, petition, or remon-

strance—or in the last struggle, an election; by which men oi

different modes of thinking, and acting, should be chosen to

form the next majority, of law makers. Such a state of case

cannot be contemplated without awful forebodings, that upon

the mere constitutional question, the court would be left to

sink under legislative preponderance. What other questions

of interest, or party, might be mingled in the conflict, to pro-

duce a different result, is not to be foreseen; and would be

unusefully conjectured.

This discussion, crude as it is, sufficiently shews the real

weakness of the judiciary, when it may ever be opposed by a

determined majority, in the general assembly. It is a d
|



In the constitution; because it leaves the courts, and, even that*

in the last resort—constituting, an entire department of the

government, in a state of dependence for existence on the legis-

lature: while their independence, free of crime, and as judicial

tribunal*, is necessary, to individual safety, and the preserva-

tion of the social compact. It is believed that the constitution

)t be maintained, while the existence of the courts from

the highest, to the lowest, inclusive, may be annihilated, by an

act of the legislature.

For, it seems to be admitted, that the abolition of the office,

dismisses the officer. To repeal the law establishing the court,

is by consequence, to deprive the judge of his office; and that

without any regard to his behaviour, good, or bad. In vain,

then, did the constitution give the judge a commission "during

good behaviour"—in vain, it required the concurrence of "two-

thirds'' of hi- triers, to pronounce a sentence of removal, in one

mode of proceeding; if the same men, by a "majority," can

effect his expulsion from office, in another mode, of their own
instituting.

To give stability to the constitution, and to secure a reasona-

Me independence to the judiciary, the court of appeals should

be permanently excluded from legislative abolition. And this

would be the fair construction of the constitution. But those

who may choose to violate it, are not those who will construe it

fairly. The prohibition should, therefore, be positive and

explicit.

And now, to descend to other particulars. "An act giving

farther time to the owners of lands to surve) the same,

and for returning plats and certificates to the register's office ;"

being the first, which it has been supposed, interferes, with the

t .;r 1 article of the compact of separation made with Virginia;

it will engage, as it is believed to warrant, a measure of discus-

sion here, and again at a more advanced stage of the history.

The article of the compact, to which reference has beeu

made, is in the following terms, viz:

"That all private rights and interests of lands within the

?aid district, derived from the laws of Virginia, prior to such
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separation, shall remain valid, and secure, under the laws of

the proposed state, and shall be determined by the laws now

existing in this state."—Virginia,

The law of Kentucky in question, recites, that

—

"It appears, that an act passed by the Virginia assembly in

1785, entitled "An act to repeal an act entitled ;An act con-

cerning entries and surreys on the western waters, and for

other purposes;" which had been continued by subsequent

acts; would expire before the same could be complied with:

therefore,

"Be it enacted. That the above recited act be continued from

the passage hereof; and the further time of one year, from the

first day of January, 1794, be allowed the owners of entries to

comply with the requisitions of the same: during which time no

such entry shall be forfeited."

There were other provisions in the act ofthe same character

as this; which it is unnecessary to recite, as all are either con-

stitutional and valid, or otherwise.

Let it be next remarked, that the Virginia act, continued

as above, provided: "That immediately after the first day of

January, 1787, the surveyor of each county should notify the

owners of entries for land within their county, or their agents,

of the time at whick they would respectively proceed to survey

the several tracts entered in their books; and to enable the

surveyor to give the requisite notice, the owners ofentries then

existing, unsurveyed, were required to appoint some person

within the county where the land lay, as their agent or attor-

ney, before the aforesaid first, day of January; and who was

further to give to the surveyor notice of such appointment,

within one month thereafter—or on failure thereof his entry

should became void:" with a saving in the case of infants, and

prisoners in captivity. This Virginia act had been continued

from time to time, by the legislature of that state; and once

after the 18th of December, 1789, the date of the compact:

which brought it down to the time alluded to in the act of

Kentucky. The effect of all which was, if the two last acts

were valid, to give the owners of entries, who had not appointed
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agents, the further time mentioned in the Kentucky act, as

aforesaid, to make such appointments, respectively; and

thereby to save their lands, otherwise forfeited.

Whether, or not, these acts passed subsequent to the com-

pact of separation, the one by Virginia, the other by Kentucky,

arc valid, or otherwise, will append upon the result of the

investigation of the question: Do they, or not, infringe and

impair the aforesaid third article of the compact? For it is

expressly against a clause in the first paragraph of the tenth

section of the constitution of the United States, for any stale to

pass any law impairing the obligation of contracts.

The singular situation of claims to land in Kentucky at the

time of entering into the compact; the course of legislation

since ; and a recent decision of the supreme court of the United

States, have rendered this a subject of inexpressible interest

to the people of this country: who, it is believed, would be

pleased to see the whole matter elucidated in some permanent

form, in a manner to do justice, and maintain right, upon con-

stitutional principles. Without intending at this place to anti-

cipate a more important view of the subject than this act pre-

sents, it may be observed, that the sole difficulty arises out of

the interference of adverse claims; some of which had been

patented, or surveyed; or at least, agents had been appointed

for them on the one side, under laws prior to the compact

—

while, on the other side, the adversary claim stood unsurveyed.

an a good, and prior entry; or conflicted with a bad, if an older

entry, at that time. In every such case according to the course

of decisions, if the mere entry was surveyed, or the agent ap-

pointed, within the time prescribed by law; and the claims

come to be litigated, the better entry, so saved by protracting

time, would ultimately hold the land. But if these protracting

laws, were null and void, then the entries surveyed in virtue

of them, and claiming them for their support, of necessity must
fall with them: inasmuch, as, if the foundation be taken away
the superstructure will tumble.

To determine whether any law-, by which conflicting rights

of lands, derived from the Jaws of Virginia, is applicable
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and valid, or not, it is to be tested by the compact which

has in its third article, as already seen, this clause: "and

shall be determined by the laws novo existing in this state'*

—

Virginia. Meaning that the conflicting claims, or rights and

interests oflands, derived &c., should not be subject to be

affected by any new laws, made on the one side, or the other,

but by the laws previously made, and then in force. These

were known to both parties, and fair to all.

The question is now reduced to a plain inquiry of fact—

a

question indeed, almost too bald, and plain to be put; but for

form's sake, it will be put— Is the act of Virginia, of 1791, or

that of Kentucky, of 1793, coexistent with the ntiw of the

compact, made in December, 1709? There is no apprehen-

sion oferror in the monosyllable, No. Then they cannot be

laws, embraced in the compact, as laws of determination, at

the time it was made. But leave out these last laws—pro-

longing the time for appointing agents—and determine the

contest by the prior laws, and the claims resting on them are

good, better, and best, through all the stages of positive, and

comparative merit; according to the applicable laws in force

at the date of the compact.

Is it said, that the state, in the plenitude of her legislative

sovereignty, can pass what law she pleases? It is only to sug-

gest, that she is one of the United States, and refer to the

constitution, where it delares, "no state shall pass any law

impairing the obligation of contracts.'' The formality of prov-

ing that contract, and compact, are words of the same mean-

ing; or that the laws of Virginia, and Kentucky, passed since

the compact, if permitted to operate on it. are, or would be a

violation of it, are dispensed with; as being superfluous, to

minds capable of reasoning, and useless to all others.

It will, however, be remarked, that notwithstanding none of

ihe acts of Kentucky affecting conflicting titles derived from

the laws of Virginia, to lands in this state, could be made rules

of decision between litigants; that yet. where there was no

intervening claim, the legislature might postpone or remit the

forfeiture, by means of the law in question; and that the tiMe
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obtained under the law of Kentucky, would be in such case,

as effectual against the state, and her subsequent grantees, as

if the compact had never been made.

The subsequent acts of the kind,—and they were repeated,

or changed into positive permission to survey, and obtain title,

until 1798,—demand no further notice, as it is thought, at this

time; because they all rest on the same principle, as to their

validity.

This subject will, however, be resumed, and treated more

at large, in connexion with the occupying claimant laws; when
it will be shewn that they, are not laws of title, and have

nothing to do with the compact.

An act of some singularity was passed early in the session,

calling on the attorney general to attend the present and

future sessions, for the purpose of drafting bills, conformable

to resolutions of either house. It is believed, that this act had
but little effect; and was repealed in the next year.

The act of this session, declaring that all persons holding

any legislative, executive, judicial, or lucrative, office what-

ever under the authority of the United States, should be dis-

qualified for, and incapable of holding, or exercising, any office

either, executive, judicial, or lucrative, whatever, under the

commonwealth, and ineligible to either house of the legisla-

ture ; is a strong indication of the general feeling towards the

.government of the United States.

At the session of 1794, the foregoing act was explained n6t

to extend to affect persons called on to act as officers on volun-

tary expeditions under the authority of the United States: but,

persons receiving commissions in the standing army of the

United States, and those who should be called into service for

more than four months, were exempted from the benefit of the

foregoi )g amelioration, and left under the full rigour of the

original law; which subjected the offender to a fine of two
hundred pounds. Again, in 1798, a new act was made, and
a fine of ten dollars per month imposed on each offender,

against the law; to the use of any one who would sue—And
furthermore, grand juries were required to present all such

70L. II, I
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offenders: who, upon conviction, were subject to pay fifty dol-

lars, to the use of the commonwealth. This was in a time of

much excitement: and men were almost persuaded to forget

that they were represented in the congress, of the United

States-, or that their neighbours, appointed under the general

government, were their fellow citizens. Of this, further notice

will be taken hereafter.

Clark county was made of parts of Fayette and Bourbon:

"beginning at the mouth of Boone's creek on the Kentucky

river; thence up the same to the mouth of Welch's fork; thence

a direct line to Bourbon line such a course as will leave the

house of John McCreary, Sen. one quarter of a mile to the

westward; thence a straight line to Stoner's fork of Licking,

such a course as will leave Bourbon court house eleven miles

from the nearest part of said line; thence a straight line to the

line of Mason county, so as to leave the Blue licks two miles

to the northwest thereof; thence up the main branch of Lick-

ing along the line of Mason county to the head thereof, and

along; the said line a direct course from the head of Licking

to strike the nearest part of Cumberland mountain; then along

the said mountain southwardly to the present line of Bourbon

county to the head of Kentucky; thence down the same to the

beginning:" to take effect from and after'the 1st day of Feb-

ruary, 1793.

At this session of November. 1792, the subject of slavery,

was acted on. No person was permitted to buy of, or sell to,

a slave any manner of thing whatsoever, without a written

permit descriptive of the article; under the penalty of four

times the value of the thing bought, or sold. And, although

there had been a court of quarter sessions instituted at the

preceding session, the jurisdiction of the offence was given to

the county court, if over five pounds; if under that sum, to the

justices, respectively. So far, as to the free person. The

slave concerned in the prohibited transaction, was to receive

ten lashes, by order of any justice of the peace.

In 1798, an act was passed to reduce into one the several

acts concerning slaves, free negroes, mulaitoes. and Indians,



KE.XTUCKY. 67

This act ordains, that no persons shall be slaves, within the

commonwealth, who were not so on the 17th of October, 1795,

and the descendants of the females of them.

By this act, no slave to be a witness for, or against free

white persons.

No slave, to leave the tenement of his, or her master, or mis-

tress, without written permission ; and if he, or she, does, any

free person may take such offender before a justice, who may
order the infliction of stripes, or not, at his option.

No slave, to appear on the plantation of another, without

such permit as aforesaid, under the penalty of ten lashes, to be

inflicted on the bare hack by the owner, or overseer, of the

plantation.

No negro, mulatto, or Indian, to carry any gun, powder,

shot, club, or other weapon; and offending herein, the weapon
might be seized, the person taken before a justice of the peace,

who might order thirty-nine lashes well laid on the bare back,

for every such offence. If, however, such persons were free,

this act did not apply.

Riots, routs, unlawful assemblies, trespasses, and seditious

speeches of slaves, were punishable with stripes, at the discre-

tion q£ % justice of the peace.

And to prevent disorderly meetings of slaves, masters, and
others having the control, were forbid permitting any slave not

belonging to the plantation, to remain on it more than four

hours at any one time, without the leave of the slave's owner,
under the penalty of twro dollars; and in the like case for al-

lowing more than five slaves to be together, other than those

belonging to the place, the proprietor forfeited tive shillings

for each: provided, that slaves of the same master, though

usually employed on different plantations, might visit, with the

formality of written permits.

Free persons, white or coloured, were forbidden to permit,

or be present at, any assembly of slaves', or to harbour one; and
offending herein, was to pay fifteen shillings dowrn, or to take

twenty lashes well laid on the hare back: of all which, any

justice of the peace, wa« the competent tribunal.
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All justices, and sheriffs, were charged to prevent and suj£"

press, meetings of slaves.

Penalties for dealing with slaves, were hy this act increased.

No negro, mulatto, or Indian, bond or free, shall at anytime

lift his hand, in opposition to any white person, subject to re-

ceive thirty lashes by order of a justice, supported by the oath

of the person complaining.

Owners of slaves are forbid, to permit them to trade as free-

men; subject to a fine of ten pounds for every offence: to be

recovered in any court of record; of course, in the canity court.

Nor were slaves to be permitted to hire themselves, subject

to the imprisonment of the offending slave, till the next court;

and thuen by order of the court, sold, at the succeeding county

court. Twenty-five per cent, on the amount of every such

sale was reserved, to be applied to the lessening of the county

levy; and five per cent, for the use of the sheriff: the balanca

to be paid the late owner.

Justices of the court of quarter sessions, being also justices

of the peace, were to be justices of the court of oyer and ter-

miner, for trying any slave charged with a capital offence; and

they were to empannel a jury of twelve men from the by-

standers, for ascertaining the matters of fact. And in case the

sentence should be for death, a respite of thirty days was to

take place. These were considered, as ameliorations.

The court might take for evidence, the confession of the

party—or the oath, of one or more credible witnesses—or

such testimony of negroes, mulattoes,or Indians, with pregnant

circumstances, as to them should seem convincing. If the

offence was within the benefit of clergy, it was to be extended

to the convict; who was only to be burnt in the hand.

Caution was enjoined on the court, to impress a due sense

of the obligation of telling the truth, on such negroes, mulat-

toes, or Indians, not being christians, as should be offered as

witnesses; none such were to be sworn, but ifthe court detected

any one ofthem in falsehood, they were immediately to receive

thirty-nine lashes, on his, or her, bare back: of which they

were to be notified be-fore they gave testimony.
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Wasters, of slaves, respectively, might appear for their slave

on trial, and avoiding objections to form, make any just defence

they could. And by a liberal construction of the law, it is

believed that the employment of counsel was allowed.

If the slave was convicted, and executed, the owner was to

be paid his, or her assessed value; out of the public treasury.

These details regard an unfortunate, and degraded class of

the human race; whose condition will ever be a matter of

curiosity, or of interest, to the American politician; and whose

legal history, in the character of which they have no share,

will be attended to, as an important pari, of the history of the

country. It is believed, that, so long as Kentucky shall permit

slavery on her territory, she will have no cause for desiring to

withhold from her sister states, or the world, a knowledge of

the treatment they receive; even in her legal code, whose

apparent rigour is much relaxed in the execution.

There is one trait in the law just anal) zed, which will obtain

a brief review. It makes a discrimination between such negro,

mulatto, and Indian, witnesses, as may be, or supposed, "not

christians," an! those who are; to the evident disadvantage of

the former; without regard to their religion—although the des-

cription of negro, mulatto, or Indian, may include "freemen,"

of fine intellect, liberal information, and a rational religion;

who, nevertheless, if they be "not christians,*' may, without

indictment by a grand jury, and without a veniry, on the ipse

dixit of the court, be convicted of an infamous crime, and sen-

tenced to an ignominious punishment: the bill of rights, con-

tained in the twelfth article of the constitution, third and
fourth paragraphs, notwithstanding. And again, as to trials,

in criminal cases, see the tenth and eleventh paragraphs, of

the same article.

To shew the incaution, with which that section of the acthaa

been passed, it is not necessary to comment on the expression:

"That all men have a natural and indefeisible right to worship

Almighty God, according to the dictates of their own con-

sciences," &c.—Or on this other: "That the civil rights, privi-

leges or capacities of any citizen, shall in nowise be diminished.
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or enlarged, on account of his religion." Should it be re*--

marked, that no black man, mulatto, or Indian, could be a citi-*

zen; it will only be replied, that they might be freemen—that

they, being in the commonwealth, and (ree, were entitled to

hear arms—that it is not said, such shall not be citizens—

-

while it is implied that they might be—At least, it may be

supposed, that they were men; and the constitution is, that

"all men''' have a natural right, &c; and again, "that no per*

son shall far an indictable oifence, be proceeded against crim-

inally, by information," &c.

Nelson county was divided, and Hardin county made; to

take place from and after the 20th day of February, 1793:*

"beginning on Green river, opposite the mouth of Little Barren

river; thence a straight line such a course as will strike a

point on the dividing ridge between Lynn Camp, and Brush

creek, a west course from Skegg's station on Brush creek;

thence a straight line to the southwest corner of Washington

county, on the head of Salt Lick creek; then down the same to

the Rolling fork of Salt river; thence down the same, and down

Salt river to the Ohio; then down the Ohio to the mouth of

Green river; thence up Green river to the beginning."

The navigable waters of the state attracted the attention of

this legislature. Hitherto they had been much neglected;

and were in many places obstructed in a manner unauthorized

by law. The leading object of the act, appears to be to sup-

press, and prevent, obstructions in rivers, and creeks navigable

for boats; and hence to facilitate the passage of both fibh, and

boats. Persons offending against the act, were given up to

Ije prosecuted, and to pay a fine of two dollars, for every

twenty-four hours that each obstruction should be permitted to

stand. The recovery to be effected, by motion before any

justice of the peace, or court of record, as the case might be,

upon thirty days' notice, to the use of the informer—in the

words of the law, with a saving of mill-dams "erected accord-

ing to law."

But this law was not exempt, more than others, from the

restless spirit of the ^vernment. In 1794, an act passed for
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opening the navigation of main Lickkig. And all mill-dams,

and other obstructions, without exception, were ordered to be

removed before the first day of the ensuing May; under Ihe

penalty of thirty pounds; to be recovered by action of deb*,

without any-saving of existing rights.

In 1797, a third act passed, to reduce all former acts on the

subject, into one act. When among a variety of other things,

prescribing the mode by which mill-dams might be thrown

across water courses, the act required locks or slopes, on navi-

gable streams.

Hitherto, as a part of the Virginia system, lands had not

been subject to execution. An act of this session, made them

^o; by the terms, "lands, tenements, and hereditaments, in pos-

session, reversion, or remainder." Particular directions for

the procedure were given: among which, a valuation was to

be made; and unless the land would sell for three-fourths of

the assessed estimate, for ready money, the defendant might

replevy the debt for three months, by giving bond and security

to pay it at the expiration of that time.

And although all postponing of debts, by replevy laws,

"passed since the adoption of the constitution of the United

States, are undoubtedly contrary thereto: which would render

such laws null on that point, and the replevies, void; where

they acted upon funds subject to pay the debts under laws

existing at the date of the contract—yet it is thought, that in

a case like the one 'described, where a fund not before subject

to the debt, was by the law made so; that the law could place

that subjection, on terms; consistently with the constitution;

and without impairing the obligation of the contract, although

previously made. Because, taking all the circumstances of

the case into consideration, and they left the plaintiff, or credi-

tor, in abetter condition, under the law, than he was without

it: besides, the legislature were under no obligation to pass

the law for creditors, before, or after the contract; and if it

could subject the whole land, so it could have subjected the

half—if to be sold for ready money, then on three months'

credit, or on faitnn? of a sr.]f. cuith<">rizc*l £nin£r benr^ ami
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security, to pay the debt at the time prescribed. For it was

only where there was not other property, that land could be-

taken by execution. And the constitution did not require

that the situation of the creditor should be made better: it

only forbade its being made worse, by law making.

It appears, however, that the general assembly of the next;

year, were affected by scruples, ofdoing injustice, by subjecting

the lands of debtors to the payment of debts contracted before

tjie passage of the act of 1792; and inserted a section in the

execution law passed that year, to repeal so much of the act

"subjecting lands to the payment of debts," as subjected lands

to execution on judgments, founded on contracts entered into

before the passage of the law. This certainly freed the sub-

ject from every difficulty, of a constitutional nature; and left

the parties to pre-existing contracts, to stand on the same legal

grounds, as to funds, which they occupied at the time of

contracting.

Which was, perhaps, carrying the matter to an unnecessary

degree of exactitude; as in plain truth, and real honesty, all

bona fide debts, should be paid; and if it was sound policy to

subject lands to the payment of debts,—in other words, to

execution,—there is no good reason perceived, for the dis-

crimination: nor any reason whatever, for not extending it, to

prior torts, as well as to prior, contracts.

So much, however, are mankind, and even legislators, the

creatures of whim, caprice, or habit, that the same act of 1793,

which limits the act of the preceding year to contracts made>

after its passage, does allow of three months' replevy upon con-

tracts previously made. But, it is really the same spirit which

is detected in both instances—it is not the spirit of justice, but

that of favouring debtors. This latter act also permitted

debtors taken on a ca. sa. to release their persons, by surrender-

ing land, to pay the debt. But an act of the next year, declared

that a surrender of land, should not release the body, although

the sheriffmight proceed to sell the land. This at least, has

the appearance of rigour; and supposes abuses of the former

law, to justify its infliction. This act of 1792, was also
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partially affected by an act of 179G—but in 1797, it was for-

mally amended. By this act commissioners were appointed

by the courts of quarter sessions, to value land taken in exe-

cution; and in case it would not sell for three-fourths of its

estimated value, it might be sold on three months' credit, or

replevied. A law of the preceding year, having exempted

.slaves from execution, where the defendant had land—this

act exempted the land, if there were slaves.

Another act, passed in 1799, dispensed altogether with the

commissioners, and ordained that land taken in execution,

should be sold on three months' credit, for whatever it would

bring; or the defendant in the mean time, might replevy the

debt, for a like term.

It is worthy of notice, that, notwithstanding these various

laws make no scruple of changing the relative situation of

debtor, and creditor, in various respects; that yet they were

uniform in excluding land from the payment of debts con-

tracted previous to the passage of the act of 1792.

An act of this session, prescribed the mode of proceeding in

»:ases of impeachment; with due regard to the nature, and

•object of the constitutional provisons, on that subject.

The instituting inspections of tobacco, hemp, and flour, em-

ployed a portion of the same session.

This act required the appointment of three inspectors at

each warehouse; and adopted the laws of Virginia, in force

at the separation, for their guide, and government. It is cer-

tainly a department of great importance to the agricultural

interests of the country. That the legislature have at all

times had a fellow-feeling with their constituents, as to inspec-

tions, may be satisfactorily inferred from the fact, that the law

was amended every year, but one, during the existence of the

first constitution; and for the next seven years ensuing—and

how much oftener, it is not thought material to inquire.

Trades live by consumption; and frangibility in a commodity

& as useful a quality to the manufacturer of hardware^ as

vol, ii. K
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defects and imperfections, inadequacy, or ambiguity, in tiie

laws, are to the faculty of law makers, or the expounders of

}aws. That the subject need not be touched again, it may
now be closed with the remark—that owing to legislation, or

some other cause, not less deleterious, public inspections are

in but low repute ; and add little or nothing, to the credit of

the article inspected, at home or abroad. Prudent purchasers

inspect for themselves. One cause of this result, is, the too

great number of inspection?; another, the relaxed habits of the

country. Others could be named, but need not: a general

reform, will alone correct the evil. Of which, the prospect

has not yet dawned.

"An act concerning executions, and for the relief of insolvent

debtors/' has relation only to civil transactions—is always im-

portant, as a part of the remedial system of every government;

and, in fact, is not only the consummation of justice, but it is

the great digestive organ of the social, and municipal sjslem.

Keep this department in a state of healthy activity, and it

shall preserve, or free conscience, from more error, and be

productive of greater good, than all the religious creeds in the

state. It may be repeated, that a well digested, permanent,

and regularly enforced, execution law, both civil and criminal,

teaches the right code of morals; renders useless all other

sumptuary laws; and at the same time, yields to industry its

most pleasing incentives, in a manner perfectly unattainable

by any other means without it. To neglect, or embarrass, the

due operations of this department, is to open the road for dis-

order into every part of the community. It is, however, only

in the civil line, that the act at present contemplated, operates.

It, of course, directs the mode of suing out, executing, and
returning, the various final process, emanating from the courts,

upon judgments, decrees, and orders, usually denominated by

the general term, "executions."

Perhaps, no single branch of the judicial department, not*

withstanding the fluctuating state of all. has undergone more
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derangements, or greater shocks from the legislature, than this.

It would seem as if this was thought the most vital part, and

has therefore been the most frequently attacked, as concentrat-

ing in a single vessel all the animal fluid of the whole system:

whenever that was to be disordered, the doctors went to work

on the execution law. A stop law, of two lines, may produce

total stagnation in the circulation of justice: and this is not

without example.

Not to forestall the intended review of the subject, it will

be passed at present, with the remark—that the act of 1792

was amended in 1793, again in 1794, and once more under the

first constitution, in 1796; by a general law, on the subject.

Constables, peace officers, familiar under the laws of Vir-

ginia, holding, in relation to justices of the peace, a rank

similar to that of sheriff, with respect to the couits, were

recognised; and their duties and fees regulated, by an act of

this session; which has shared the common fate of frequent

amendment. Had those so called been real amendments of

the laws, although indicating great ignorance, or inattention in

their original formation—yet the legal code of Kentuekj'.

should long since have been the most perfect in the universe.

But alterations, are not necessarily improvements. And it

frequently happened, that the amendment made the law worse,

instead of better—perplexed, what ii professed to explain

—

was the mere effect of the change of members from year to

year—or it suited some individual member—or it had been

promised to some influential man, in the course of an elec-

tioneering canvass for a seat in the legislature.

The governor, by and with the advice of the senate, had

the appointment of constables under the constitution, until

1799; when by law the appointment was vested in the county

court*, respectively; which is believed to have been entirely

repugnant to the constitution: although the journal exhibits

no evidence of a veto, by the governor. In the preceding year

an act had passed, to reduce into one the several acts Con

cerning constabl •.
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A new county was formed out of pails ofLincoln and Nelso^

to take effect from and after the first clay of January, 1793, by

the name of Green: "beginning on Green river, opposite the

mouth of Little Barren river; thence a straight line such a

course as will strike a point on the dividing ridge between Lynw

camp, and Brush creek, a west course frcm Skegg's station on

Brush creek; thence a straight line to the southwest corner

of Washington county; thence along the same to the line of

Lincoln county; thence west with the same to Green river;

thence a line south forty-five degrees east to the Carolina

boundary; thence with the same to Logan county line; thence

with the Logan county line to the Elk lick, on Little Barren

river; thence down the said river to the beginning."

"An act to procure an enumeration of the free male inhabi-

tants, above twenty-one years of age," sufficiently indicates its

purpose.

Civil list warrants, were by law, made receivable in pay-

ment of the public taxes. These warrants were written

vouchers, signed by the auditor of public accounts, that the

person, to whom given, and within named, was entitled to

receive from the treasury of the commonwealth, the sum

expressed. When in fact, the revenue not yet collected,

had placed no money in the treasury, with which to take them

up. They were acknowledgments of debt, without funds for

prompt payment—a kind of check, without a deposite ; but free

from any deception. This act was an evidence of the besi

intention—a readiness on the part of the legislature, to pay to

the extent of its power; and even to anticipate the means, by

forestalling the collection, and converting the evidence of the

debt, into the medium of payment. It seems innocent—and in

that and some other instances, no evil is known to have come

of its operation. The smallness of the sum issued, and the short

time the warrants were out—besides, that when they once got

into the hands of the sheriff, or collector of public revenue,

they rarely were again put into circulation; may be assigned

as satisfactory reasons for their not depreciating: they really
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were founded on a metallic capital. And yet, it may well he

doubted whether they were allowable, under the constitution

of the United States, to be put into circulation, as the effect

was, by this law. Previous to the passage of this act, such

warrants, were substantially but evidences of debt, and vouch-

ers for the treasurer, that he had paid the contents, when

he produced them. But to give them a quality of paying legal

demands, was to authorize a tender; aud also at the same time,

to give them a circulating quality, as bills of credit—both of

which are forbidden by the first paragraph of the tenth section

of the federal constitution.

This may appear to some, a rigid construction; to whom
the act will seem but the common right of a debtor legis-

lature; that is, the right of anticipating the payment of debts

—

and these will say, the act was constitutional. The mischief to

be guarded against by the constitution was incontestably, the

consequences, and effects, of state legislatures substituting-

any thing whatever, intfle place of gold and silver coin, as the

medium ofcirculation, among the people, to pay debts.

The remedy, lies, in so construing the constitution, as to

restrain the legislature, from such issues of paper, or any-

thing, in any shape, or form, as will have the effect directly*

or indirectly, to produce that substitute. It is not, that ex-

changes, of thing for thing, shall not be made; or that mutual

debts shall not be discounted, or set off, the one against the

other, by individuals—but it is to avoid, and prevent, the legis-

lature of a state, from interfering at all, with the currency, or

medium of payment, by issuing, setting afloat, or uttering, any

thing, not intrinsically valuable; but such, as may have an

estimated value, dependent in no degree upon acts of the

same legislature. It is believed, that universal experience

had proved, legislative bodies to be as apt to abuse power, as

individuals—that the union required a uniform currency—and
that it was unsafe to leave with the states, any power on the

subject. This impression, proceeding from frequent and recent

abuses by state legislatures, was strong when the constitution

nf the United States was made—while many other evidences*
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have been added since, to the former record, which go to fortify

its truth, and justness of conception,

Any one, of the least reflection, can discern at once, that the

form of the paper put out is nothing, he it a warrant or a cer

tificate, a hank bill or a check, if the holder cannot instantly,

at his will and pleasure, have the gold or silver coin for it

—

if it is for the payment of money, by whatever name expressed,

it is but a bill cf credit, or simple commodity for market;

the value of which, cannot, while the union exists, and should

not at anytime, be dependent on an annual legislature—that

wherever it is the case, the most serious mischiefs to com-

merce, to all the* handicrafts, and to agriculture, will ensue.

Illustrations abound at this time in the country; some of which

will appear hereafter. Besides, the prohibition in the consti-

tution applies only to slate legislatures, not to individuals: the

one, makes laws; the others, contracts.

In filling up the court of appeals, George Muter, who, as it

has appeared, had been the chief justice of the old district

court, and the coadjutor of Colonel Marshall, in opposing the

violent separation, then offered, to be imposed on the country,

was left out of the nomination—in fact, unprovided for, under

ihe :;ow government—and Harry Innis, appointed chief justice.

This gentleman, being in high favour, was about the same

lime appointed, upon the recommendation ofa partisan, to the

Kentucky district court, of the United States; by the nomi-

nation of the president, &c.

After some suspense, for the result, the United States gave

the best salary; and Mr. Innis became the federal judge. This

produced a vacancy in the court of appeals. During all this

time the ex-judge, Muter, had been on his former terms, in a

manner, the inmate of Colonel Marshall; while several indi-

viduals of the family, had interested themselves to get him

appointed to the vacant seat in the court. Others also in-

terested themselves—nor was he inactive. At length he re-

ceived the appointment. And from that day forth, as if faithful

to some new contract, he dropped all acquaintance with the

family, and never afterwards entered Colonel MarshalFs door.

The tenor of his new lesson could not be mistaken.
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The treasurer, was authorized, and required to borrow any

>3um of money not exceeding two thousand pounds, including

what he had already borrowed—for which he might allow six

per cent per annum, to be applied towards the paying of the

general assembly; and to other lawful purposes. Five per

cent Was the established legal interest, at the time. Success

attended the negotiation for lo«*ms.

"An act to legalize and confirm the sales of certain lands,

made by George Taylor, as devisee of Edmund Taylor, dee'd.*'

was passed this session; and which shews the origin of a wide-

spreading branch of legislation: unless it is to be classed

with certain acts ofthe first session, affecting private rights of

property, without the consent of the parties concerned, though

living. Nor was this the only one, of that general character.

A branch of legislation which, in its various ramifications, not

only engrosses a large proportion of the time of each session;

but is ofa most pernicious influence in elections, and otherwise,

upon the community, in and out of the legislature. Minds

trained up in this course of legislation, learn to disrespect the

lights of individuals, and become callous to the suggestions of

justice— to the injunctions of the constitution—to the claims of

private rights—and ripe for every species of legislative domi-

nation, and tyranny, for which they can obtain a majority.

For illustrations, the sequel can avouch, with ample testimony.

This session, also authorized a lottery, in favour of Salem

•academy. This species of gambling, has since been a prolific

source of legislation.

Salaries were fixed, and allowed annually to certain officers,

by an act of this session—to commence on acceptance of the

office, and to be paid quarter yearly at the public treasury.

To the governor, 3001.

To the judges of the court of appeals, each 2001.

To the judges of the court of oyer and terminer, 301.

To the secretary, 1001.

To the treasurer, 1001.

To the auditor, 1001.

To the attorney general. 1001.
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Each claim was to be made to the auditor, whose warrant

&>r the money, was indispensable to its receipt.

And now, to close this survey of the legislation of 1792; it

will be remarked, that there were thirty-seven acts passed at

the first, and fifty nine at the second session—in all ninety-six:,

many of which being temporary, private, or local, have not been

noticed. A similar course will be pursued in relation to the

subsequent sessions; at least to the termination of the firsj"

Qpnstitution,
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CHAP. II.

Indian hostilities—Movements of General Wayne— Cull foe Ken-
tacky Militia—Army takes winter quarters—1)< mocratic Societies—
Irrival ofGenet—French Intrigue— Governor implicated—his cor-

respondence^ &,'c.—Major-General George R. Clark makes procla-

mation—Army to invade Louisiana—Revolution in France termi*

nates the intrigue in Kentucky— Other incident-, Sfc,

[1793.] In January, 1703, the Indians stole horses in Logati

county; were pursued, and one of them killed, after he wound*

ed one of the pursuers. The same month, three men were

killed by these blood-thirsty savages, at the Bear Wallow, on

the road to Cumberland. The 21st of March, the mail carrier

through the wilderness, was killed on Laurel river.

Soon after this occurrence, families coming to settle in the

country, were attacked near the Hazle Patch, on the same

road, by a strong party of Indians; and while the men made
defence, some of them were killed—the rest ran away, leav-

ing the women and children to be made prisoners ; as they were.

The 1st of April, Morgan's station, on Slate creek, was
taken, and burned, by a party of thirty-five Indians. They
killed two, and made nineteen of the inhabitants prisoners.

A party of the militia was soon collected. They took the trail

of the enemy, in hopes to rescue the prisoners; but the Indians

discovering their approach, murdered the captives—most of

them being women, and children—some of whom they scalped.

In the opposite section of country, another party, about the

same time, killed a man on the Beech fork of Salt river; and

a few days afterwards, stole thirty horses from Mann's lick.

On the Ohio, near Eighteen-Mile island, a party fired on a

boat—and the next day, took a boy from Eastin's mill; whom
they conveyed to the Ohio, and there, giving him a tomahawk,

knife, and pipe, set him at liberty, unhurt. Such was their

caprice, and humour. The same day, a man travelling from

the salt works to Steele's ferry, was taken, and carried pri-

soner to the towns.

vox, u. L
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A large parly of these restless freebooters, on the 5th of the

month, fired on six boats descending the Ohio, and killed a

horse only.

Dn Russell's creek, in this month, fifty Indians attacked a

new station; but having killed a man in their approach, an

alarm was given, and the inhabitants being thus put on their

guard, although much inferior in number, made a successful

defence. The loss, or injury, not considerable: the assailants

keeping their covers, until they could withdraw; which they

presently did, on finding themselves circumvented, in their

design to have surprised the place.

After this repulse, two men were killed on the Rolling fork;

and another scalped, who did not die.

The same day, a man was killed at Hardin's station ; and

within two or three days, a boat was taken on the Ohio, be-

tween Louisville and the mouth of Salt river, after the people

had escaped from it in a canoe.

April the 22d, Gen. Wayne, stationed at Legionville, with

the newly raised army of the United States, destined to chas-

tise these red men of the woods, proclaimed that the president

had ordered a treaty to be held with the Indians at the Lower

Sandusky, and forbade all hostilities against them, pending

negotiations for peace.

In August, a man was killed at Big Bone lick, then distant

from any settlement. And intermixed with these murders,

manv horses had been stolen in the different parts of the state,

which it would be useless to specify. Kentucky was infested,

and the settlements so open, numerous, and dispersed, as to

present innumerable subjects for depredation.

Considerable discontent was known to be rankling in the

minds of a certain description of American citizens, from the

time that President Washington, had issued his proclamation

of neutrality, between the French, and English. The spirit

of party was becoming factious; and as an evidence of it, the

Democratic Society was instituted in Lexington, upon the

Philadelphia model, in this month—hereafter to be further

noticed.-
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The commissioners, appointed by tl>c president, to treat

with the Indians, announced, that they refused to make peace.

Which by no means disappointed the general expectation.

—

They had been successful against several regular armies, as

they were called; and they saw another preparing, which they

expected to defeat, if they should not make peace; but which

in the event of peace, would escape them. They were not suf-

ficiently well informed, to appreciate the motives of the presi-

dent, in offering peace, before he sent a real army into their

country. It was the result of humanity in him; a sentiment

unknown to them, and which they mistook for fear. What
had he to gain from the conquest of poor, ignorant, and naked
savages? Nothing but peace. And that he preferred, unstained

with any more blood. They, however, frustrated his benevo-

lent intentions from taking effect—the rest was left with Gen.

Wayne. Who, in the mean time, had not been inactive. The
army under his command, had been moved, in the course of

the summer, to fort Washington—where it lay but a short

time previous to its receiving his orders early in October, for

marching to the Miami of the Lake. At a proper time for

receiving the co-operation of the Kentucky militia, the general

had, in virtue of an act of congress and the powers vested in

him by the president of the United States, made a requisition

on the state for mounted volunteers. Such, however, were the

prejudices of the militia, and so different were the reception,

and dissemination of the call by the governor, from what they

should have been, that considerable tardiness was observable

in complying with the requisition. The 20th of September, a

letter was addressed by General Wayne, from head quarters,

Hobson's choice, to General Charles Scott, commandant of the

militia, at Georgetown; in which the reluctance of the volun-

teers, was noticed, and regretted, in a particular manner. And
their general, urged with earnestness, to advance with those

he had collected, and could collect, by the 1st of October.

The 23th of the month of September, the governor of the com-
monwealth, ordered a draft from the militia, to supply the de-

ficiency of volunteers; who were to be placed on the same foot-
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ing, if they equipped themselves, and joined the line of the

army at fort Jefferson, by the 1 5th of October.

On the 13th of the month, the main army on its route to the

Miami of Lake Erie, encamped six miles in advance of fori

Jefferson; a distance of eighty miles from the Ohio. Here

the necessary fortifications for security were made, and the

troops rested for several days.

Omitting to notice sundry military incidents, as not belong-

ing to this history: it will be remarked, that on the 24th of the

month, General Scott was encamped at a prairie, two miles in

advance of the same fort, and four from head quarters; with

one thousand mounted volunteers, from Kentucky.

It was there understood, that the Indians, who had been

attentive to the movements of the army, were in great force, in

the vicinity of the Miami villages; and that a battle was ex-

pected, as the certain consequence of marching the army upoft

them. General Wayne, allowing himself to profit by obser-

vation, and experience—considering the season far advanced,

the weather already cold, and the army not prepared for a

winter campaign in that rigorous climate, determined, to sus-

pend his march, and build fort Greenville. This being done,

the regular troops had winter quarters—and the Kentucky

volunters, discharged from further service, most willingly

returned home. Had they shewn more alacrity in collecting,

and marching out, it is probable the expedition would have

terminated the war.

In the course of the winter, some chiefs, under pretence of

seeking, rather than suing for peace, came to head quarters:

and after looking about, satisfying their curiosity, and holding

some idle talks, upon which there was no restraint; suddenly

disappeared, without making any proposals, or using even the

ceremony of a valedictory: and hence were no more seen, oi

heard from. They remained without doubt in the same mind,

as when they refused the treaty, in the summer: still con

sidering the troops, and baggage, as devoted to death, and

pillage. !

The general, however, making a very different rncculatio!;

of it, rested himself in winter quarter*.
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While the government of the United States, hardly yet

established, was making every reasonable, every practicable

exertion to extend Us protection to each vulnerable point,

and to procure the acknowledgment of the rights of the United

States, from its neighbouring governments, the more effectually

to realize the beneficial results which its friends expected; it

was most shamefully traduced, abused, and opposed by its ene-

mies within its bosom; who sheltered themselves under its

indulgent protection, to prey upon its very vitals. These,

content at one time to take the name of anti-federalists, had

recently caught at, and adopted the appellation of democrats;

then lately the triumphant party, in France, under a state of

revolutionary co-evulsion: this new denomination quite super-

seded that of anti-fcderalhts; as being more consonant to the

popular purposes they had in view. To the intelligent part of

this confraternity of citizens, which pervaded the whole Uni-

ted States; and were both numerous, and powerful, for talents

learning and riches; not only the name, but the influence of

the Jacobine club, in Paris, were well known. It was distincly

understood that this principal institution, with its affiliations,

throughout the country, had been employed with full success

for revolutionary p rposes. Its imitation, or rather repetition,

was recommended in the United States, under the popular

denomination of Democratic Society. The immediate object

of which was to revolutionize the administration of the United

States government, through the medium of the popular elec-

tions. The next object, was to aid France, in her revolu-

tionary struggles against the rest of Europe, and England in

particular.

As early as t\ic month of March, in the year 1703, one of

these societies was established in Philadelphia; the seat of

the federal government—and also the head quarters, of the

anti-federal, Jacobine, or democratic party in the United

States, and ihe focus of eomrilunication, with France. This

Philadelphia society, proclaimed itself with much ostentation,

in the capital of two governments, the patrons and protector* of

the peopled rights and liberties; which they plainly suggested

we.re in danger, from their own organized government.



TU HISTORY OF

To guard against the surmised danger, affiliating societie%

were proposed to be established, throughout the state—who

we're to correspond, with the primary society in Philadelphia,

It required but little time and attention, to develop the,

real designs of that audacious innovation, upon the regularly

instituted government, of the country. In the first place, the

enemies of the federal government, wTere to be formed into

debating and resolving societies—coextensive with their exis-
ts o

tence in the United States—which was from one extremity, to

the other. And thus organized, and communicating with each

other, by means of corresponding committees, and the news-

papers; they were to form a secret government, directed by

the master hand in Philadelphia; perfectly irresponsible, but of

the most potent kind \ by means of prepossessing, forming, occu-

pying, and directing, public opinion,

By these arts, the party were to acquire, and retain a concei

t

of measures—ascertain the strength of their force, its collec-

tion, or dispersion; and how to effect the chief end proposed—

-

which was, either to obtain the administration, or to produce

the dissolution, of the general government. The possession

of it, was the primary object of the leaders. Because in that

event, they coald appropriate its resources to the service of

themselves, and their friends; both in and out of the United

States. But to ensure its destruction, rather than it should

be administered by President Washington, bis expected suc-

cessor, and the other federalists who might succeed them.

For from the time, the question of uniting with France, was

made; but decisively, from the time that the proclamation of

neutrality was published in April of this year; it was seen, that

the government, did not mean to join France in the war; and

that the American democrats, would not have the unrestrained

freedom and pleasure, at which they aspired, of fraternizing

with their brethren of the Gallic race; and of blending their

fortunes, without restraint, as they wished. And this they

were determined to counteract at all hazards.

The scheme took effect to a \cry great extent in Pennsyl-

vania; and was making its progress, in the other states, by its

preparatory influence on private opinion ; when, in April of the
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same year, Citizen Genet, arrived in the United States, in the

character of minister of the French republic. This gave a new

impulse to former machinations. Ho effected his landing at

Charleston, South Carolina: where he receivecr, and returned

the most cordial embraces, of this distinguished fraternity of

American citizens—and encouraged by their countenance, and

assurance, he actually entered upon the execution of his hos-

tile projects, before he had presented himself to the president

of the United States, or been, in any manner recognised by him.

Encouraged by the democrats, as they boastingly called

themselves, who wrere clamorous in favour of France, and for

war with England, conversant with revolutions, and aware

that however the most imperious obligations of duty, urged the

president to pursue the course of peace, and neutrality, which

he had adopted; that yet, the government was subject to the

popular opinion; whose bias wras concurrent with his views

—

he boldly aspired to its control: in which he saw his owrn per-

fect indemnity.

Therefore, even at Charleston, he commenced his career of

tisurpation and aggression, on the sovereigntv, and indepen-

dence, of the United States. It was there, he gave the first

commissions; and armed the first vessels, to cruise against na-

tions with wdiom the United States w7ere at peace: while in all

these outrages, he was supported by the professed democrat?

of the country, in opposition to government.

After this commencement, he proceeded to Philadelphia,

through the interior of the country, the more convenientlv to

exchange civilities with his friends, and to be assured of their

numbers, and dispositions; instead of withholding himself from

them, at least, until he had been recognised by the president:

for which a voyage coastwise, would have conducted him fro"

the proper place.

On his arrival in the city of Philadelphia, upon being in-

formed that his conduct had attracted the attention, and elici-

ted the disapprobation, of the president; he felt himself called

on, either to apologise, or justify. At first, not then perfeeth

advised of the aid he was to receive at the place, he equivfc
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cated. But this was not long the case—he there found the

Democratic Society, organized—and there were those, who

managed the plot, behind the scenes; from whom he took the

sign, and presently interchanged communications of future,

purposes, under the assurance of mutual pledges. Alexander

J. Dallas, secretary of the commonwealth of Pennsylvania, was

early distinguished as one of the minister's confidential friends.

Many others, of much influence, also known to be hostile to

the federal administration, became his bosom companions.

Encouraged, and supported by these leaders, Mr. Genet,

changed his language; and openly avowing, publicly defended

his measures: which he scrupled not, to repeat.

Mr. Jefferson, at that time secretary of state, of the United

States, was of course, placed officially, in a situation of direct1

intercourse, with this infuriated foreigner: who, afterwards,

had the impudence to accuse him of holding two languages

towards him, "the one public and official, the other private

and confidential." A few quotations taken from the letters of

the secretary, to Mr. Governcir Morris, American minister in

Paris, will vouch for what has been said, as to Mr. Genet;

proofs of other matters, will appear in proper time; so far as

shall be thought pertinent to this history.

Which connects itself with the preceding narrative only, by

means of the disgusting and disgraceful part which Kentucky,

by her executive, was induced to act, in the same Frenchified

drama.

"On the declaration of war, (says the despatch) between

France, and England, the United States, being at peace with

both, their situation was so new and unexpected by themselves,

that their citizens were not in the first instance sensible of the

new duties resulting therefrom, and of the restraints it would

impose even on their dispositions towards the bclligerant

powers. Some of them imagined (and chiefly their transient

seafaring citizens) that they were free to indulge those dispo-

sitions, to take side with either party, and enrich themselves by

depredations on the commerce of the other, and were medi-

cating enterprises of this nature, as there was reason to believe.
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111 this state of ihc public mind, and before it slio^ild take an

erroneous direction, difficult to be set right, and dangerous to

themselves, and their country, the president thought it expe-

dient, through the channel of a proclamation, to remind our

fellow citizens, that we were in a state of peace with all the

belligerant powers; that in that state, it was our duty neither

to aid nor injure any; to exhort and warn them against acts

which might contravene this duty, and particularly those of

positive hostility; for the punishment of which the laws would

be appealed to; and to put them on their guard also as to the

risks they would run, if they should attempt to carry articles

of contraband to any. This proclamation ordered on the 19th

and signed the 22<J, of April, was sent to you in my letter of

the 20th of the same month"— 1793.

• ;On the day of its publication, we received through the

channel of the newspapers, the first intimation that Mr. Genet

had arrived on the 8th of the month at Charleston, in character

of minister plenipotentiary, from his nation to the United

States -.and that soon after he had sent on to Philadelphia the

vessel in which he came, and would himself perform the jour-

ney by land. His landing at one of the most distant parts of

the United States from his points both of departure and des-

tination, was calculated to excite attention; and verv soon af-

terwards, we learn that he was undertaking to authorize the

fitting and arming vessels in the port, enlisting men, foreigners

and citizens, and giving them commissions to cruise and com-

mit hostilities, on nations at peace with us; that these vessels

were taking and bringing prizes into our ports; that the consuls

of France were assuming to hold courts of admiralty on them,

to try, condemn, and authorize their sale, as legal prize; and

ail this before Mr. Genet had presented himself, or his creden-

tials to the president, before he was received by him, without

his consent, or consultation, and directly in contravention of

the state of peace, existing, and declared to exist in the presi-

dent's proclamation, and incumbent on him to preserve until

constitutional authority should otherwise declare."

VOT. II. M
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Further—"Mr. Genet asserts his riglit of arming within our

ports, and of enlisting our citizens, and that we have no right

to restrain him, or punish them. Examining this question under

the law of nations, founded on the general sense and usage of

mankind, we have produced proofs from the most enlightened

and approved waiters on the subject, that a neutral nation

must, in all things relating to the war, observe an exact impar-

tiality towards the parties—that favours to one, to the preju-

dice of the other, would import a fraudulent ncutralit)*, of

which no nation would be the dupe; that no succour should be

given to either, unless stipulated by treaty, in men, arms, or

any thing else, directly serving for war; that the right of

raising troops, being one of the rights of sovereignty, and con-

sequently appertaining exclusively to the nation itself, no fo-

reign power or person can levy men within its territory, with-

out its consent: and he who does may be rightfully and severely

punished: that if the United States have a right to refuse per-

mission to arm vessels and raise men within their ports and

territories, they are hound by the laws of neutrality to exercise

that right, and to prohibit, such armament and enlistment."

Again—"Mr. Genet, however, assumes a new and bolder

jine of conduct. After deciding for himself ultimately, and

without respect to the authority of the country, he proceeds

to do, what even his sovereign could not authorize; to put

himself within the country on a line wil ./eminent, act

as co-sovereign of the country, arms vessel-, levies men, gives

out commissions of war, independent of them, and in direct

opposition to their orders and efforts. When the government

forbids their citizens to arm and engage in the war, he under-

takes to arm and engage them. When they forbid vessels to

be fitted in their ports for cruising on nations with whom they

are at peace, lie commissions them to fit, and cruise. When

they forbid an unceded jurisdiction to be exercised within their

territory by foreign agents, he undertakes to uphold that exer-

cise, and to avow it openly."
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Lastly—"Mr. Genet, nol content With usrng our fe

whether we will, or not, in the military line, against nations

with whom we -are at peace, undertakes to direct the civil

government; and particularly for the executive, and legislative

bodies, to pronounce what may or may not be ex ! >v the

one, or the other. Thus in his letter of June the 8th, he

promises to respect the political opinions oi' the president, till

shall have conji —as it' the

president had undertaken to decide, what had belonged to the

ision of congress. In ids letter of June 14th, he says, more

ly, that the president ought hot to have taken on hi

I on the subject of the letter, but that it was of impor-

>ugh to have consulted congress thereon: and in that

, -d, he tells the president, in direct terms, that con-

already to have been occupied on certain questions

which ne had been too hasty in deciding. Thus making him-

self, and not the president, the judge of the powers ascribed by

tie constitution to the executive, and dictating to him the occa-

sion when he should exercise the power of convening congress,

at an earlier day than their own act prescribed." -

Let this suffice for the portrait of Mr. Genet.

in the mean time, there were inflammatory publications from

the Philadelphia Democratic society; and other societies of

the same kind, instituted in different parts of the state of Penn-

sylvania: and an increased opposition to the revenue laws oi

the United States. Kentucky v\ as nol insensible to the impulse.

In August, as already mentioned, of this year, one of these

societies was established in Lexington: whose prototype, was
that of Philadelphia; and whose movements, were of the same

acter. The old subject.-, of Indian war, and the naviga-

tion of the Mississippi, were made to take the front of corn-

ale the excise brought up the rear. The two former

had served the turn of a Spanish, the addition of the latter was
now auxiliary to a French, intrigue. These constituted the tub

to be thrown out to the whale: white the real design, was care-

fully concealed from all but the initiated. And the great body
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of the people, entirely ignorant of that pare ofthe intrigue, in

both instances, which was calculated to draw the country into

a new war; were induced to act a part in the plot which it

might be hoped, they would have disdained, had they knowii

its extent, and object.

For the sake of continuity, this subject will be pursued to

its result.

In the month of October, the Lexington society resolved,

"That the right of the people on the waters of the Mississippi,

to the navigation, was undoubted ; and that it ought to be peremp-

torily demanded of Spain, by the government of the United

States."

At this time, it is to be remembered, Kentucky had a regu-

larly organized state government; and members in congress.

Nor was this clamour raised through ignorance ofthe fact, that

the government had pressed the subject of this navigation on

the attention of Spain, and urged the concession of the right,

which had at all times been as pertinaciously withheld. It

was not that the clandestine negotiations on this subject be-

tween citizens of Kentucky and the agents of Spain, were un-

known in this society, that it was revived in anew style, and

flourished in a new dress—No: it had been enlisted under a

different banner, a French flag; wdiile one of the stipulated

services to be performed by this society, was to disaffect the

people with their government; which they well knew, in its

embarrassed condition, could effect nothing, on the subject of

that navigation. But, to subserve the project of Genet for

carrying an expedition from Kentucky against New Orleans:

the intention was, to inflame the public mind, against Spain,

as well as against the president, and congress, by this new zeal

in the display of patriotism.

It may be assumed with safety, that Mr. Genet, was not long

in Philadelphia, before he made himself accjuajnted with the

political character of Kentucky in relation to party, to the

French revolution, &c. Inasmuch as it is incredible, that a

man who had been so attentive to the south, should be regard-
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of the wot: and when the means of information were so

iiieni. Nay, he had only to read the newspapers of tin-

country; or consult Mr. Brown, of the senate, with whom he

soon contracted an acquaintance, and whose hostility to th(

American government, was too apparent to he mistaken.

From him, l.e could obtain all the i formation that he wanted.

\,i<1 in truth, such was at the time, the mass of disaffection.

that it could but have been favourable to his purpose. For.

where enmity to the rational government, is reduced to system,

and operates by party concert; it is a beacon held up, and an

invitation in effect, to foreign intriguers of all countries, and

to designing governments of all nations, to make party, with

the malecontents. In this instance, a misguided attachment

to France, left no room for mistake, nor opening for any other.

As early as August, within three months after the arrival oi

Mr. Genet, at Philadelphia, he had digested his plan of opera

tious for Kentucky—in the execution of which he employed

four or five Frenchmen in the outset; one of whom, Charle*

Depeau, is believed to have been, a resident of this state.

These men, were in their order, furnished with military

commissions, and corresponding powers, to be employed and

exercised in Kentucky, for the purpose of raising an army, w\

zuhich to invade the Spanish possessions on the Mississippi. A oon-

sequence of which, would have been, to commit the neutrality

of the United States, and involve them in the war, on the side,

of France, whether their government, would or not.

The president, of the United States, getting intelligence of

this project, caused information of it to be transmitted to Isaac

Shelby, the governor of Kentucky. Who thus timely furnished

with intelligence, was effectually put upon his guard; and

particularly requested to be attentive; and if any attempt of

the kind stated, should be made, "that he would warn his.

citizens against the consequences."' They were particularly

to be assured, "that all acts of hostility committed by them,

against a nation at peace with the United States, were forbid-

den by the laws, and would expose them to punishment. And
that in every event the governor, should take those legal mea-
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sures which might be necessary to prevent such enterprise.55

The same officer, was also admonished "that the special inter-

ests of Kentticky would he committed by such an attempt-, as

nothing could be more inauspicious to them, than such a move-

ment, at the very moment, when those interests were under

negotiation, between Spain, and the United States/'

In a letter of reply
1 dated the 5th of October, 1793, the

governor, acknowledged the receipt of the communication, and

gaye assurance that he should be particularly attentive to

prevent any attempts of the nature of that described, from this

state—"that, at that time he was sure none such was contem-

plated in Kentucky: and that her citizens were possessed of

too just a sense of the obligations, they owed the general

government to embark in any enterprise that would be so

injurious to the United States."

Nothing could have been more satisfactory to the president,

than was this answer. Candid himself he could not su

the want of candour in the governor; then, so correct in his

sentiments—so sensible to his duty—so clear in his assurances

of performance—so confident of the attention of the people to

the peace, and interests of the United States. The president,

gratified with the governors reply, reposed on it with the most

entire confidence. The tenor of the whole, accorded with !

is

own pure views, and the sternest integrity. The writer's sin-

cerity could not be doubted—his defection, was not suspected.

As yet, it would seem, that he had not been tempted. II

not then fraternized with the Democratic society—nor ex-

changed embraces, with the agents of the French minister.

Soon, however, he was tempted—and as soon, he fell.

A few extracts from a cotemporaneous publication, in the

Kentucky Gazette, which will be found in unison with the

resolution of the Democratic society already given, will illus-

trate the temper and views of the leaders of that society, which

was observed to assume considerable activity.

The piece, was addressed, "To the Citizens of the West."

And after the positive assertion of an undoubted right to the

*ise of the Mississippi—it proceeds t<> state: "That they had
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too long placed an implicit dependence on the impartiality.

and virtue of the general government. Patient under the

ncrous local policy by which that government had been

uniformly actuated—patient under the delays which it has

ed, and the obstacles which it has opposed to the pro-

curement of your right—patient under the forever to be de-

tested attempt to barter away that right—you have hitherto

submitted to the oppressive exactions of the jealous Spaniards*.

and have not even raised your faultering voices, to say, to the

arbiters of your fate, You have done amiss! Awake, from

your lethargy— think, and act for yourselves. Let the exam-

ple of France, and her glorious success, animate you in the

pursuit of those advantages, which nature has bestowed upon

your country." With much more of the same kind of inflated

gas—prepared to give out heat, rather than light.

This address evidently intended to promote the objects of

Vie Democratic society, whatever they might be—the estab-

lishment of other societies, and other publications of a similai

kind, ever calculated to attract the attention of the reflecting,

as well as of the merely feeling, part of the community; but

such as were not initiated, were left without a clue by which

to gui e, even conjecture, to a definite object. The governor,

emitted to warn the people, as he had been requested. Mr.

Brown, the only member in congress, from this state, as it is

believed, who was in the secret, did not deem it expedient, to

make any publication, of a nature to put the well disposed

citizen, on his guard. That he was apprised of Genet's pre-

lect, even at its birth; has been long since disclosed by him,

in the course of legal evidence—in which he also disclosed

that shortly afterwards he heard it from one of the heads of

department; and that as to himself, he did not return to Ken-

tucky in that year, nor till August, 1795.

A Democratic society at Georgetown, and another at Paris:

arc to be considered as offsprings of that in Lexington; inheri-

ting its principles, and embracing its projects. They con-

demned, and abused, the president's proclamation of neutrality;

his decisions in relation to Genet—the excise—the armv—and
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whatever had the name of federal. They proclaimed them-
selves the friends of the people; and offered to become the

guardians of their rights, and liberties; which they represen-

ted, as being in danger, from those to whom they had commit-

ted the administration of the general government. Thus ar-

rogantly overlooking, even the state governments, and all the

regularly constituted means of public, and private safety; they
openly aimed to alienate the people from them; and especially

the general government, which held the destinies of the nation:

by means of resolutions, and newspaper publications—intended

to operate on, influence, and control, popular opinion.

Whenever the people are induced to act, by other than con-

stitutional organs, sinister designs may weil be suspected

—

while the tendency is to anarchy; often to revolution—Or they

may terminate in a simple change of party; or explode in

abortion.

And were not such things, under one form, or another, fre-

quent in democratic governments, the success on the one side,

and the delusion on the other, would be matters ofastonishment.

On the 6th of November, in the same year, a second letter

from the secretary of state of the United States, was despatched

to inform the governor of Kentucky, "that the representatives

of Spain had given information that four Frenchmen of the

name of Lachaise, Depeau, Mathurin, and Gregnon, had led

Philadelphia, on the 2d of the month, for Kentucky. With
this information, was sent a description of their persons; and
the further intelligence, that they were authorized by the

minister of France, to excite, and engage as many as they

could, citizens, and others, in Kentucky, and elsewhere, tw

undertake an expedition against the Spanish settlements; and
eventually to descend the river, and attack New Orleans.

That they were furnished with money, and blank commissions,

for the purpose—to be filled at discretion." And the attention

of the governor, was again invited to the subject: and particu-

larly to these Frenchmen—once more he was requested, not

to permit them to excite, within Kentucky, or carry on from

there any hostilities into the territories of " ;
- ciin. Legal prose-
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jbtitions, were recommended—but should those fail, or prove

inadequate; suppression hy the militia of the state, was sug-

gested, and urged. Reference was made to the example of

wther states—and much solicitude expressed, that the peo-

ple of Kentucky should not be decoj cd into any illegal partici-

pation of these measures, by any effect they might expect from

them, on the navigation of the Mississippi. And they were

again admonished, that their surest dependence was on the

general government, and the measures they were pursuing,

for the attainment of that object.

Had this letter, or the substance of it, been published; no>

doubt should be entertained, notwithstanding Kentucky was

anti-federal, but that the good sense, and real patriotism of

ihe country, would have turned an awful frown on so insulting,

and clandestine an intrigue^ as that, instituted by Mr. Genet.

Tills was not desired; on the contrary it was to be avoided:

• md the governor having united himself to the party, no such

publication was made, to the people as had been requested.

Under date, of the same day, as the last letter of the secre-

tary of stale, there was another addressed to the governor,

from the secretary of the war office—of which, the following

is an extract. 4,To permit such a measure, (as thAt projected

by the minister of France) in any of the United States, would

be a breach of our neutrality, and of course involve the Uni-

ted States in the existing war—and therefore, the enterprise

ought not to be tolerated in the least degree." Again—"The
secretary of slate has suggested how tills design may be pre-

vented by the usual course of the laws—but if this mode should

be ineffectual, I am authorized by the president of the United

Stales, to request that your excellency will use effectual mili-

tary force to prevent the executi >n of the plan of the said

frenchmen, or any other persons who may support, or abet

their design. For the lawful expenses of which the United

plates will be responsible/'

So mueh*had this French enterprise rendered the governor

of Kentucky an object of attention, that the governor of the

Northwestern Territory, addressed a letter to him on the 7t\x

VOL. II. N
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of the same November. The following extracts are from it:

"I have received pretty direct information which I think

necessary to communicate to you—that General Clark has

received a commission, from the government of France, and is

about to raise a body of men in Kentucky to attack the

Spanish settlements upon the Mississippi. Should a business

of this kind be prosecuted, the nation, Sir, would probably be

Involved in very serious difficulties, as well as the country over

which you preside.

"It would appear that some measures to counteract it,

should be taken immediately ; more especially, if it be true,

what report says, that a large sum of money, a paymaster,

and a number of French officers, are arrived at the falls of

Ohio; and a number of boats for the expedition laid down.

There can be no doubt, a matter of this kind, would not escape

your vigilance. But as I got the account of it in a manner

that would not probably reach you, 1 thought it my duty to

give you, it over, which must be my excuse for troubling you

at this time."

Early in November, the legislature of the state assembled—

when the governor made his communications to both houses:

but without alluding to the French enterprise, or the informa-

tion, given him by the secretary touching the negotiations with

Spain. The session continued for weeks; the same reserve

was maintained; notwithstanding, the governor received, these

last letters in the time. Neither did he issue any proclamation,

to admonish the people.

His vigilance so torpid—a dereliction of duty so palpable,

is not to be explained, by the mere circumstance, of the secre-

tary of the commonwealth being brother to the member of

congress, or a member of the Democratic society of Lexing-

ton—No: the effect, originated in a cause more profound; of

which those facts, wore but evidences of its existence—and

is only to be accounted for, by a recurrence to the extraordi-

nary contingencies of the times; their concurrence seems to

have brought into action every principle hostile to the govern-

ment of the United States ; of which the governor of Kentucky.
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appears to have participated his full share—and in some of

them with a very vulgar feeling. He was—of that descrip-

tion of citizens, who were opposed to the adoption of the con-

stitution of the United States—yet in a manner reconciled by

its progress—but his enmity to Great Britain ever strong and

unabated—his attachment to France, always warm, had been

recently reanimated, and rendered even zealous. He was a

distiller of whiskey, and so opposed to the tax on it, that he

discouraged its collection. He hated the Spaniards; as they

held the Mississippi, and occluded Ke»tucky from its naviga-

tion. Some of his personal, and influential friends, were mem-
bers of the democratic societies: between which, and the

French agents, there was a correspondence, or interchange of

sentiments. While two of these agents, were prepared by the

25th of the month, to open a direct intercourse by letter with

the governor himself, on the subject of their mission, of usurpa-

tion, insult, and aggression, on the peace, and sovereignty of

the federal government, charged, with the power, and duty,

of neutrality, or war. That no doubt shall remain of the fact,

of the correspondence alluded to, at once astonishing, and mor-

tifying, the letters as far as seen are rendered literally; the

place of date, a few miles from the governor's farm. They
follow:

"Knob Lick, November Z5th, 1793.

"Citizen Governor: . ,

"Despatched by the ambassador' of the French republic,

to co-operate with Citizen Michaux, in the objects of his mis-

sion as agent of the republic, (of which 1 presume you have

already been informed,) I now take the liberty of expressing

my regret that it is out of my power to wait upon you to deliver

the letters which I was intrusted with by the minister-, and to assure

you of the lively affection which I feel for the inhabitants of

that country, whose interests are so dear to you.

"I have heard that you sometimes detach yourselffrom pub-

lic business for the purpose of visiting your family; should yon
have such a journey in contemplation, I will thank you to in-

form me of it,
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"Impressed with a conviction that yon feel yourself deeply

interested in the success of our arms, I transmit you an account

of our late brilliant achievements. I also add a copy of our

excellent constitution, which has been generally accepted; and.

which has reconciled all parties.

"AUGUSTUS LACHAISE."
No answer to this letter has been seen. That one was re-

turned, is rendered probable from various considerations; but

especially, from there being one, to another letter, of the same

date, place, and character.

That the French minister, had addressed the governor by

letter, is evidenced, by his assent Lachaise ; and implies that

his dispositions had been made known to Mr. Genet, by some

common friend, Mr. Brown for example, in Philadelphia; or

no such liberty could have been taken. The other letter,

follows:

"Citizen Governor:

"It may appear quite strange to write to you on a sub'

ject in which although it is of some consequence.

"With confidence from the French ambassador, I have been

despatched in company with more Frenchmen to join the expe-.

dition of the Mississippi.

"As I am to procure the provision, I am happy to communi-

cate to you, whatever you shall think worthy of my notice, or

in which your advice* may be of use to me, as I hope I have in

no way disoblige you; if I have, I will most willingly ask your

pardon. For nobody can be more than I am willing for your

prosperity and happiness.

"As some strange reports has reached my ears that your

excellence has positive orders to arrest all citizens inclining to

our assistance, and as my remembrance know by your conduct,

in justice you will satisfy me in this uncommon request.

"Please let me know, as I shall not make my supply till your

excellence please to honour me with a small answer.

"I am your wellwisher in remaining for the French cause, a

true citizen democrat.

"CHARLE DEPEAir
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^Postscript.—Please to participate some ofthese handbill*! to

that noble society of democrats; I also enclose a paper from

Pittsburgh."

To the preceding letter, the governor replied, ns follows:

^FnAKKTOfiT9
'Mbvember 2C/A, 1793.

*Sift: I have just received your favour of the 25th instant,

in which you inform me of your being despatched with other

French agents to go on the expedition of the Mississippi, and

that reports had reached^ you that I have positive orders to

arrest all citizens that engage in that enterprise. I will just

state to you what I have in charge from the secretary of state

at Philadelphia on that subject, viz:

" ;Thc Spanish ministers residing at this place have com-

plained to the president of the United States that certain per-

sons there arc taking measures to excite the inhabitants of

Kentucky to loin in an enterprise against the Spanish domi-

nions on tbe Mississippi, and direrting me to be particularly

attentive to any attempts of this kind among the citizens of

Kentucky; and that if I should have reason to believe any such

enterprise meditated, that I should put them on their guard

against the consequences, as all acts of hostility committed by

them on nations at peace with the United States, are forbidden

by the laws, and will expose them to punishment; and that in

every event 1 should take those legal measures necessary to

prevent any such enterprise.'

"To which charge 1 must pay that attention which my pre-

sent situation obliges me.

"I am, Sir, with respect,

"Your most obedient servant,

"ISAAC SHELBY."

Tbe conduct of Governor St. Clair, and General Wayne,

which will be presently shewn in relation to this French enter-

prise, will it is believed be a sufficient commentary on the

course pursued by Governor Shelby.

Governor St. Clair, besides the letter addressed to the go-

vernor of Kentucky, already seen, published a proclamation

in his territory, informing the citizens of the contemplate! in-
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vasionof the Spanish province on the Mississippi, and warning

them of the dangerous consequences of participating in it.

The conduct of Governor Shelby being under observation, was

duly remarked; and towards the end of the year, when all

doubt was removed—and his feelings, and sentiments, suffi-

ciently penetrated, ascertained, and weighed— General Wayne
was put upon the alert.

On the 6th of January, 1794, he addressed a letter with

enclosures, to the governor of Kentucky. They follow

:

"Sir: I have the honour to enclose your excellency a copy

of a letter to the commanding officer of the cavalry stationed

between Georgetown and Lexington, in your state, directing

him to receive, and obey your excellency's orders should you

find any occasion for their services in suppressing the design

mentioned in the enclosed extracts of letters, from Governor

St. Clair, and the secretary of war. The original letter from

the war office, you have undoubtedly received before this

period.

"Should the force now offered be deemed insufficient, oi

should more be wanted, it shall not be withheld, upon this

interestiug occasion; notwithstanding our proximity to the

combined force of the hostile Indians; who are now held in

double check, by the troops on this ground, and those posted

on the field of battle of the 4th of November, 1791.

"The measures which I have taken for the protection of the

northwestern frontier, I hope and trust will be found satisfac-

tory and effectual.

(Signed) "ANTHONY WAYNE."
Extract of a letter from Governor St. Clair to Gen. Wayne:

"Marietta, December 9th, 1793.

"On the 2d instant, I met with a letter from the secretary of

war, announcing the design of certain Frenchmen, to engage

in some military expedition against the possessions of Spain on

the Mississippi—to set out from Kentucky. Of this, I had re-

ceived information before I left fort Washington, and informed

Governor Shelby of it; in order, that he might take such mea-

ii res to prevent it, as he judged proper.
1 '
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Another extract, from General Wayne to Major VV. Winston.

or the officer commanding the squadron of horse:

"Sri;: It has been suggested that there is a design of certain

Frenchmen to engage in some military enterprise against the

possessions of Spain on the Mississippi—to set out from Ken-

tucky—which government are desirous of suppressing, by due

course of law; but should that mode be found ineffectual, his

excellency tbe governor of the state of Kentucky, will proba-

bly call on you and the dragoons under your command toassi-t

in the suppression: you are in that case to receive, and obey

his orders, with promptitude.

"In the interim you are to hold yourself in perfect readiness

to advance to any quarter, at a moment's warning/'

Rumours of these measures undoubtedly reached the ears of

the emissaries, and friends of France—which, with the cau-

tion given them by Governor Shelby, induced great privacy,

and circumspection on their part, in executing preparations

for the enterprise. It, however, proceeded—commission-,

bearing the name of the French minister, Genet, and importing

the authority of the French republic, were distributed, and

received by citizens of Kentucky, sufficient to command an

army of two thousand men.

George Rogers Clark, once an officer of distinguished ser-

vices, and merit, had been induced to accept the command of

this clandestine force: and in a written document, set forth its

authority, principles, and objects: with the compensations, and

emoluments to be expected.

The following is a copy:

"Gegrge R. Clark, Esq.

""Major General in the armies of France, and commander in

chief of the French Revolutionary Legions on the Mississippi.

"Proposals—For raising volunteers for the reduction of the

Spanish posts on the Mississippi, for opening the trade of that

river, and giving freedom to its inhabitants, &:c.

"All persons serving the expedition, to be entitled to one

thousand acres of land—those that engage for one year, will

be entitled to two thousand acres of bind—if they serve txrc
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years, or during the present war with France, they will have*

three thousand acres of any unappropriated land that may be

conquered—the officers in proportion—pay, &c. as othei

French troops. All lawful plunder to be equally divided, ac-

cording to the custom of war.

"All necessaries will be provided for the enterprise, and

every precaution taken to cause the return of those who wish

to quit the service, as comfortably as possible; and a reasona-

ble number of days allowed them to return—at the expiration

of which time their pay will cease. All persons will be com-

missioned agreeably to the number of men they bring into the

field—those who serve the expedition, will have their choice

of receiving their lands, or one dollar per day."

Thus were the Kentuckians, invited to become, invaders,

freebooters, and lawless marauders on their peaceful neigh

hours—under a foreign standard—at which, their governor,

looked, and smiled—while Judge Innis, an organ of the govern-

ment, thus insulted, and outraged, was privy—and connived!!!

That Governor Shelby had seen the manifesto of General

Clark, when he next wrote to the secretary of state, of the

United States, is not affirmed ; because no direct evidence of

the fact is possessed; he had certainly. heard of his commission.

by the information of Governor St. Clair. That Genera*

Clark, had seen the answer of Shelby to Depeau, should admit

of no doubt—that he considered it, a certificate of connivance*

is no less probable. How long it was between the receipt of

the commission, and the proposals, emanating from it, cannot

be stated—yet, from the nature of the case, which seemed to

require despatch, it cannot be supposed, there was the lapse o£

many days*

But Governor Shelby, has spoken for himself; it is right to

hear him. The 13th of January, 1704, he addressed the secre-

tary in the fallowing letter:

"Sir: After the date of my last Ifctter to you, I received in-

formation that a commission had been sent to General Clark,

with power to name, and commission, other officers, and to

. a body ol men: no slops Laving keen taken by him (as
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for as has come to my knowledge) to carry this plan into exe-

cution I did not conceive, that it was either proper or neces-

sary, for me to do any thing in the business.

"Two Frenchmen, Lachaisc, and Depeau, have lately come

into this state. I am told they declare publicly, they are in

daily expectation of receiving a supply of money, and that afl

soon as they do receive it, they shall raise a body of men, and

proceed with them down the river.

k * Whether they have any sufficient reason to expect to get

such a supply, or any serious intention of applying it i;.

way, if they do receive it, I can form no opinion.

"1 judge it proper, as the president had directed you to

write to me on this subject, to give you this information, that

he may be apprised as fully as I am of the steps which have

been, and are now taking here, in this matter. If the president,

should hereafter think it necessary to hold any further commu-

nication with the executive of this state on this subject, I wish

him to be full, and explicit as to the part which he wishes and

expects me to act. That if what is required of me should in

my opinion be within my constitutional powers, a; id in the line

of my duty, I may hereafter have it in my power to shew that

the steps which I may take were not only within my legal

powers, but were alro required by him.

"I have great doubts, even if they (General Clark, and the

Frenchmen) attempt to carry this plan into execution, (pro-

vided they manage their business with prudence) whether

there is any legal authority to restrain or to punish them; at

least before they have actually accomplished it. For if it is law-

ful for anyone citizen of this state to leave it, it is equally so

for any number of them to do it. It is also lawful for them to

carry with them any quantity of provisions, arms, and ammuni-

tion. And if the act is lawful in itself, there is nothing but the

particular intention with which it is done, that can possibly

make it unlawful—but I know of no law which inflicts a pun-

ishment on intention only—or any criterion by which to decide

VOL. II. O
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what would be sufficient evidence ofth£# intention: (even) if

it wras a proper subject of legal censure.

"I shall upon all occasions be averse to the exercise of any

power which I do not consider myselfas being clearly and expli-

citly invested writh; much less would I assume power, to exer-

cise it against men, who 1 consider as friends, and brethren, in

favour of a man, whom I view as an enemy, and a tyrant.

"I shall also feel but little inclination to take an active part

in punishing or restraining my fellow citizens for a supposed

intention only—to gratify or remove the fears of the minister

of a prince who openly withholds from us an invaluable right;

and who secretly instigates against us a most savage and cruel

enemy.

"But whatever may be my private opinion, as a man, as a

friend to liberty, an American citizen, and an inhabitant of the

western waters—I shall at all times hold it as my duty, to per-

form whatever may be constitutionally required of me as gover-

nor ofKentucky, by the president of the United States.

(Signed) "ISAAC SHELBY."

A letter so singular, as to be unprecedented, will be thought

to merit some animadversion. Which will be brief. It affects,

to put the president, into possession of all the information

which the governor had in relation to the French enterprise;

and in fact, conceals from him the correspondence which the

author had with the agents of Genet, and the fact, as well as

the contents, of that minister's letter to him. It refers to report,

and feigns not to consider, as real design, what he was assured,

at least by Depeau, as early as the 28th of November, was the

object and intention of the mission to Kentucky. It represents

those Frenchmen, as havingHately arrived—when he had their

letters of the 25th of the last November, dated Knob Lick, near

his own farm. And it states, that they were publicly avowing

their illegal, and clandestine purpose; notwithstanding the

author knew that they had received his admonitions, and de-

clarations of what he must do in his present situation. It wa-s
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obviously intended to deceive the president, even supposing he

had not seen or been informed of General Clark's manifesto

—

by suggesting) that nothing had been done. The delay, and

lapse of forty-five days, or more—the time which the governor

knew those men, had been in Kentucky—and that General

Clark had the commission, &c; furnish grounds for the infe-

rence, that it was expected, calculating on other unavoidable

delays, before the president could institute other means to

prevent it—that the expedition would have been on the Mis-

sissippi.

Nor does such an inference, although it implies a complete

compromision of official duty on the part of the governor, do

the sentiments, and feelings, avowed in the subsequent part of

the letter, the least injustice. Let the moral state of the authors

mind be ascertained, before, and when, he wrote the apology

for the outrage, and insult, committed, avowed, and intended

to be consummated by a foreign commission on the authority,

peace, and dignity, of the United States, and his own state, and

it will be found, in the lowest stage of degradation, on that

branch of his public duties. Nor would it be any mitigation

of the reproach, to suggest, that the attorney general, or the

secretary of the commonwealth, or any other member of the

Democratic society, had drawn up the argument for him—

-

and that as he received it, so it was transmitted, without exami»

nation, to the secretary of state of the United States.

However the facts might be disguised, the communication

could not deceive the president of the United States; either

by its sophistry, or the part that the governor could be relied

on to act—and he gave him up to Edmund Randolph, who had
been attorney general, and was by the time the letter was to

be answered, secretary of state of the United States. And
who, in a long letter, which is not material to this part of the

history to recite, attempted to teach the governor his errors,

and his duties. The exact effect of which is not known; as

the obnoxious enterprise was rendered abortive from other

causes, which will be concisely delineated.
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The receipt, and perusal, of the governor's letter, could but

recall to the mind of the president, that of the preceding Ocicr

ber; which produced a contrast as striking, as the effect was

painful. The president, had at once a clear conviction, that

a total defalcation had taken place in the governor—that hav^

ingthe prejudices of the man to contend against, he could not

rely upon the co-operation, of the officer, to repress the hostile

designs of the French agents in Kentucky—and he appealed>

io the good sense, and real patriotism of the great body of the

people, by proclamation bearing date the 24th of March, 1794:

in thisyhe informed them of the illicit project, and warned them

ofthe danger of embarking in it This measure had been de-

layed, from motives of .delicacy, and respect, towards the go-

vernor of Kentucky, from whom it had been expected; as well

from the communications made to him, as from his early assu-

ranees. This proclamation, operated as a real check, to a con-

siderable extent—several persons who had received commis-

sions, and one, of the rank of general, whose name could be

mentioned, and his personal communications recited, (hut that

it is intended to withhold the names of those who abandoned

the enterprise,) which he said he "had been induced to believe,

by a member of congress, was agreeable to the president of

the United States—and that he did not know to the contrary,

until undeceived by his proclamation." Those who adhered,

could but feel some embarrassment; notwithstanding they

ririghl apprehend no danger from the high public functionaries

of Kentucky: who. existed in a most singular state of disaffec-

tion, and enmity against the general government. The sole

federal judge, Harry Innis, and one, or more, of the judges of

the state court of appeals, implicated in the former intrigue

with Spain, were reduced to silent observation; with what pre-

dominant feelings, is not exactly known: while other public

characters, of official importance, were in similar predicaments.

The judure, whose name has been mentioned, shall himself

be the witness of his own privity, and connivance. The fol-

lowing extracts are from a deposition given by him, in the case

of Sebastian, hereafter to receive more particular attention.
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> "This deponent observes, (ha I it must be known, and recol-

lected by someof the committee the ?iol< :A beat that pervaded

this state, arising from the publications and proceedings of the

Democratic society in Lexington, and some other places—thai

it must be known and recollected, that the French minister,

Genet, had sent his emissaries to this slate to excite the people

of Kentucky to offensive measures against the Spanish province

of Louisiana—that officers were appointed to command an

army to he raised for that purpose: and that report said it was

to consist of two thousand men.

"The truth of these facts, the deponent has no doubt can, if

necessary, be proved/'

Again

—

t;The deponent further states that such was the heat

of the public mind at that period respecting the navigation of

the Mississippi, that he avoided the meetings of the Democratic

societies, lest their measures should lead to acts which would

attract the n ice of the general government, and prosecutions

be instituted, which could only be done in the court in which

this deponent presides."

The deponent, to support bis statements, as it is conceived,

produced, an address from the Democratic society of Lexington

dated the 13th of December, 1793: and also a letter signed

Auguste Lachaise, dated it is supposed in May 1794, stating

that two thousand brave Kentuckians had been recruited to

march against the Spaniards in Louisiana, to assist the French

regain that country.

On these evidences no comment is deemed necessary. The

more clearly however, to represent the state of things into

which this French intrigue, by the aid of the Democratic

societies, on the one hand, and the connivance, and the counte-

nance of those whose official situations on the other, required

them to suppress it, bad placed Kentucky—and to exhibit still

further, a picture of the times—some extracts will be given

from the address, referred to, by Judge Innis. They follow:

"This measure is not dictated by party, or faction—it is the

consequence of unavoidable necessity. It has become so from

the neglect shewn by the general government, to obtain for the

citizens interested therein, the navigation of the Mississippi."
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'"The navigation of the Mississippi was solemnly given and

confirmed by Great Britain to the citizens of the United

States, by the provisional articles entered into at Paris, between

the two nations." It then proceeds to represent that more than

eleven years had elapsed, during which this irrefragable right

had been denied. Asks what has been done by the former or

present government—states that repeated memorials had been

presented to congress, which had been treated with neglect,

bordering on contempt. Once a disgraceful offer had been

made to barter away the right. The government was changed

;

new hope had arisen, only to be disappointed—latter memorials

were treated as the former had been. Six years had passed

away, and the right not yet obtained. "Money is to be taken

from us by an odious excise: but the means of our obtaining

our just right is denied. In the mean time, our brethren on

the eastern waters, possess every advantage which nature, or

contract, can give them."

"Alas! is the energy of our government not to be exerted

against our enemies? is it all to be reserved for her citizens?"

"Experience, fellow citizens, has shewn us that the general,

government, is unwilling that we should obtain the navigation

of the river Mississippi. A local policy appears to have an

undue influence in the councils of the union. It seems to be

the object of that policy to prevent the population of this

country; which would draw from the eastern states their in=

dustrious citizens." Again—"But if they are not unwilling to

do us justice, they are at least regardless of our rights and

welfare."

After this, a remonstrance to the president and congress, is

recommended. It is said, the crisis is favourable; that Spain,

is engaged in a war with France—that if we wait for peace,

"we must then contend against her undivided strength."

"But what may be the event of the proposed application, is

still uncertain. We ought therefore to be still upon our guard,,

and watchful to seize the first favourable opportunity to gain

our object. In order to this, our union should be as perfect

and lasting as possible. We propose that societies should be

formed in convenient districts in every part of the western
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country, who shall preserve a correspondence upon this and

every other subject of general concern. By means of these

societies we shall be enabled speedily to know, what may be

the result of our endeavours—to consult upon such farther

measures as may be necessary, to preserve union, and finally

by these means to secure success."

The following pargraph is the conclusion:

"Remember, that it is a common cause which ought to unite

us, that that cause is indubitably just, that ourselves and pos-

terity are interested, that the crisis is favourable, and that it is

only by union that the object can be achieved. The obstacles

are great, and so ought to be our efforts. Adverse fortune

may attend us, but it shall never dispirit us. We may for a

while exhaust our wealth and strength—but until the all-

important object is procured, we pledge ourselves to you; and

let us all pledge ourselves to each other, that our perseverance

and our friendship, will be inexhaustible."

This was signed by John Breckexridge, chairman; attested

by Thomas Todd, and Thomas Bodley, clerks:" and addressed,

"7b the Inhabitants of the United States west of the Allegany and

Apalachian Mountains"

The following extracts are from another democratic publi-

cation, called "The Crisis."

The president of the United States, in his message of the

5th of December, 1793, to congress, having said, that the state

of negotiation with Spain should be the subject ofa confidential

communication; it made the text, of the ensuing commentary:

"If ever a free people have been more degraded and insul-

ted, or borne degradation, and insult with a more submissive

patience, than you, ye people of Kentucky! let an example

be produced. To search for it in the government of despots,

would be fruitless, for though partiality and oppression arc-

there found, yet they are devested of duplicity; and the op-

pressors and oppressed understand each other. The latter

expect wrhat they receive, and are not mortified, or disap-

pointed. To freemen, the mortification, and disappointment

are exquisite: because having no right to calculate on par-
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tiality or oppression, the actual experience of either *S

intolerable."

Again—"From government you have nothing even to hope.

They never did intend—nor will they ever invest you with the

right to use the Mississippi. Its procurement depends solely

on ourselves. And this, my fellow citizens, is the crisis—the

critical moment."

Next, the war in Europe is alluded to; and American coun-

sels, put out of the question. Then follows:

"Louisiana, groaning under oppression and tyranny, is im-

ploring you with uplifted hands."

But to conclude this farrago, of democratic excitement, to

anarchy, or to war; take what follows.

"To those remaining veteran patriots, whost footsteps wre

followed to this distant desert, and who by their blood and

toil have converted it into a smiling; and delightful conntry;

we now look up. Under your guidance we fought, we bled,

and we conquered this country: under your guidance we still

wish to fight, and bleed, while any appendage to its complete

enjoyment remains to be procured. Strength, courage, and

firmness, are now at your service, ready to be directed by

your experience and wisdom* Our lives and our fortunes we
are free to hazard in the attempt—and so long as we can wield

a sword, or raise a shilling, they shall, if you lead the way, be

devoted to the procurement of this right."

This was indeed, a crisis—in the arFairs of the union, as well

as in the character, and fate of Kentucky. Defection and

treachery infected their councils—faction, and discord, dis-

turbed their repose; menaced their peace; and endangered

their safety. This faction, coextensive with the United States;

but more particularly active in the southern, middle, and west-

ern, sections of the country, was stimulated by that infuriated

Frenchman, Genet, at the seat of the federal government;

formed into corresponding societies, reduced to system—direct-

ed with skill, unrestrained by truth, or justice—determined by

a most inveterate spirit of opposition to the administration of

the government—heated by the restraints which were opposed
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desire of taking part in the war, on Ibc side of France

—

and impatient to ^et hold of the reins of government—Ltwithr

b< Id from the administration* every support within its power;

giving it, at tiic same time, every possible annoyance—by
supporting its enemies; by intimidating its friends; and by

misrepresenting, and hiring unprincipled writers to misrepre-

. its character, motives, and measures. Let these things

be judged of, by the specimens, which were exhibited in Ken-

tucky, and she will not be supposed the worst; yet the picture

thus produced, and applied to the whole, will not be over-

charged with deformity. Such is the nature of faction, in a

government, deriving its organization from the great, and al-

most indiscriminate, mass of population throughout the coun-

try. It invests itself with popular epithets— it affects a love of

liberty:, and the rights of the people, which it represents as

being in danger from those in office— it suggests specious

theories for the public good— it lays hold of the prejudices

and passions of the ill-judging, because ignorant, part of the

multitude— it neglects, and disdains to use, the constituted

organs of the pubiic will, until after it has first corrupted or

seduced them— but on the contrary, if they possess integrity,

the aim is to bring them into disrepute. And for this purpose,

they, and their writers, assail their official and private charac-

ters, with foul slanders, and gross perversions of facts; actual

falsehoods, and base calumny. If such was the treatment

which Washington received from the faction of his time, who
shall hope to escape? And that it vras, let his own reluctant

declarations, and a thousand other testimonies public in those

times, but which cannot be introduced into this history, testify

to posterity.

Let it be distinctly understood, that honest differences of

opinion, as to objects, or systems of policy, grounding them-

selves upon truth and an adherence to the true construction

and application of the constitution, although carried into oppo-

sition, against both public men and measures, when employed

consistent with those fundamental principles, truth, and the

constitution; whatever aids may be derived from cc-operation.

VOL. II. P
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-exercised within the same restrictions, are fair—afld-fco faciioru

It is falsehood, and the perversion of the constitution, or law?,

which are seen to take place, in relation to governmental men,

or measures, by means of others, which mainly distinguishes

faction from an honest opposition.

The aim of the latter, is to displace, or correct, that which

is really thought wrong; by the application of intelligence,

and reason, to real matters of fact. While the. rilling objects

of faction, being the honour and emolument of its leaders; it

resorts to sinister means; employs falsehood, and the vilest,

as well as the most adroit means, to accomplish its ends.

Then those may be considered factious citizens, whether in

a minority, or a majority, who from time to time agitate the

people, by inflated, and inflammatory addresses, to their local

feelings, or incidental prepossessions; in which the real state

of public measures is misrepresented; the characters of public

men, or their motives, traduced; or the violation of the con-

stitution, or of constitutional law, urged upon them.

Tins is sometimes done, by restless and ambitious indivi-

duals, without concert, to gain distinction, and to acquire

popularity, for future use. In the particular instance endea-

voured to be illustrated in this part of the history, not over-

looking ether considerations, the course adopted and pursued,

was prompted by aims and designs, as already suggested, still

more profound and momentous. The objects were distinctly

seen, though at some distance, in perspective, and the scheme

of operations digested; which, could it be executed, was to

leave Washington, and those of his political principles, out of

office, and to put Jefferson in his place.

Democratic societies, their addresses, and publications, and

all the mighty machinery of opposition to the federal govern-

ment, were so many developments; while their connexion with

the French minister, and their passion for France, but so many

clues leading the minds of attentive observers, to the ulterior

objects of the grand drama, at that time in rehearsal.

The circumstances of the times, were thought peculiarly

favourable, by the leaders of the faction. The government
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Iras involved in dispute with Great Britain—engaged in diffi-

cult negotiations with Spain—in jeopardy from France—actu-

ally at war with various tribes of Indian?, on an extensive

frontier—and agitated by intestine commotions, growing oat

of an attempt to raise internal revenue; of which the adminis-

tration was greatly deficient; and without which, it was to

become nerveless., and impotent. The faction was, therefore,

presented with the flattering prosjvect of triumphing over that

governmental administration, which had hitherto held it in

check: and the leaders deemed it expedient to piace their

whole means in active requisition. Their ardent desire for a

war with England, ha.d two motives; one to embarrass the

general government, which was unprepared for it; the other

was, to aid France, and overthrow her opponents.

If they supported, as they did, the insolent usurpations, and

more extravagant pretensions of Geaet^ it was but to ensure

his influence to their side—if they countenanced democratic

societies, and abused the whiskey tax, it was to extend and

organize disaffecti.cn to federalists, and the government—if

they fomented insurrec.Uon, it was to obstruct the collection of

the revenue—if they abused and opposed the mode of making-

war with the Indians, it was to -destroy or abolish the little

army which the government had on the frontier. It is well

known, that the position of General Wayne, gave some of our

Kentucky patriots of the day, most exquisite pain. For they

were no less desirous of removing whatever might annoy them,

than they were vigilant to avail themselves of every circum-

stance in their favour.

The government, ostensibly founded on the virtue and intel-

ligence of the people, might reasonably be supposed to have

secured to the most intelligent and virtuous part of ^hem, an

ascendency in her councils. But no such thing. The govern:

ment, in fact, emanating from the popular mass, almost without

distinction, is no less dependent on their ignorance, vice, and

folly, than on their better qualities and qualifications. It is a

government radically and essentially dependent on popular

ovixiox: in the formation and support of which, their follies
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and vices are as likely to take the lead, as their wisdom and

virtue. One tiling is offered, as the result of experience, and

worthy of further observation; which is, that politicians who

rely upon the latter, will fail twice, where those who depend

upon the former, will fail once. While it is to be admitted,

this was no secret to the leaders of the opposition; but on the

contrary, was the basis of their calculation, and the foundation

of their hope and expectation of success. To effect the ch;niL^

desired in the administration, it was first necessary to produce

a change in the sentiments and opinions cf the great body of

the American people. But in the affairs of goveinuient, ever

intricate to the people, because beyond their comprehension,

they are compelled to look to a few men, or to one man, In

whom they place confidence, as their guide. At the time

treated of, Washington was, and had been, that man, with all

that part of the American people who were denominated

federalists. The other portion, known as anti-federalists, had

not, until very recently, and perhaps not in December, 1793;

any ostensible and avowed head. Previous to that time, how-

ever, some of the knowing ones had looked to Mr. Jefferson

as the man. Nor was he, without intimations of the kind

—

which he received with equal gratification, and complacency.

Nor was it very long before a suspicion, growing out of his

own conduct, was attached to him, of desigxixg to supplant

Washington ix the good opixiox and coxfidexce of his coux-

trymen. He could not remain ignorant of his being under-

stood. He could not retain his official situation—became

restless in his office—intimated an intention of resigning—and

did actually resign in the course of the winter: thenceforth

standing out as>the man avowed: to whom the faction then

looked up to as their head.

The complete development of this intrigue, belongs to the

history of the United States; to which this has no pretension,

farther than Kentucky is concerned; and even that, although

an indispensable part of her history, will, it is not doubted,

extort execrations, that will fall on the book, and on the authoi\

with the design, if not the effect, of traducing both.
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Prom th tions a]read) given, it will be pi

that President Washington, must bare found himself in very

npl isant circumstances. Yet, however disaffection, or

treachery, might wound his feelings as a roan, they but stimu-

iiance, without embarrassing his counsels, as an
officer of the nation. He had solicited the recall of Gei

He was still supported by faithful friends, in the cabinet; and

by the majority of the people, throughout the United Slater.

The energies of bis mind were devoted to the service of his

country, and to promote and harmonize the interests of every

part. The preservation of peace with the great powers of

Europe, was, in his judgment, indispensable to the prosperity,

perhaps to the existence, of the union of the states. To preserve

the neutrality which he had declared, was but a necessary

means to the great end proposed.

Additional instructions were given to General Wayne.

Among other things, a military post was ordered to be estab-

lished at Massac, on the Ohio— that if peaceful means should

fail of its desired effect, upon the Frenchified part of the citi-

zens of Kentucky; that they might he operated upon by those

of a more pungent nature, should they attempt to carry their

provisions, arms, and ammunition, by that route to the Sps

territories, with hostile intent—the scruples of Governor

Shelby, to the contrary, notwithstanding. What would have

been the termination of this particular branch of the grand

scheme for revolutionizing the government, cannot be known,

and need not be conjectured, if a revolution had not taker.

place in France; which produced the recall of Genet, occa-

sioned the condemnation of his measures, and the utter defeat

and dismay of his agents. Until this event was known in

Kentucky, the project was in operation; and as it would seem
from subsequent disclosures, all but ready to resolve itself into

military practice and evolution. The Democratic society, in

the mean time, co-operating with unabated activity, and good

will. Of the governor, and the sole judge of the federal court,

it need only be said, that they saw, and permitted.

On the 4th ofMay, 1794, a special request, was published,

that the members of the Democratic society would attend a
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ejecting in Lexington, on the following Monday. Soon after

•which, there appeared in the Gazette, an address, "to the

inhabitants of Western America." In this, the old topics,

eastern enmity, and the navigation of the Mississippi, were put

in a high state of preparation; and shade to run the round of

popular feeling, with a new impetus, and improved tone of

sentiment. From which the following sentences, are extracted,

as characteristic of its temper, and indicative of its object.

"The time is now come when we ought to relinquish, our

claim to those blessings, proffered to us by nature, or endeavour

to obtain them, at every hazard."

"The principles of our confederation have been totally per-

verted by our Atlantic brethren."

"It is a fact, incontestable, that they have endeavoured to

deprive us of all that can be important to us as a people."

"To you then, inhabitants of the west! is reserved the dis-

play of those virtues, once the pride and boast of Anaerica,

uncontammated with Atlantic luxury-^-beyond the reach of

European influence, the pampered vultures of commercial

countries have not found access to your retreat."

"A noble and just occasion presents itself, to assert your

rights—and with your own, perhaps establish those of thou-

sands ofyour fellow mortals,."

^Reflect that you may be the glorious instruments in the

frauds of Providence, of relieving frofn the galling chains of

slavery, your brethren of Louisiana," &c.

It is known, that Citizen Governor Shelby, had with the

letter of Depeau, received a copy of the French address to the

people ofLouisiana, on the subject cf the intended expedition,

which he was desired to participate with "the noble society of

Democrats." It is known also that Lachaise was in correspon-

dence with the same society—and it is obvious, that an allusion

is made to the intended irruption into the Spanish territory, in

the fore<roinf>- extracts.o o ,

F.uUheyare not all. The same address proceeds: "Before-

1 close this address, I cannot but observe with what indignation

must the citizens of Kentucky view the conduct of the general

(

J

, towards them in particular. In answer to thejr
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Accent and spirited exertions, they receive, kislead of assuran-

ces of relief prom oppression, denunciations from live executive;

and are held up to public view, as the disturbers of the peace

of America. And a miserable fragment of the mighty legions

of the United States, is destined to awe the hosts of freemen

who seek but their right*" There was much more, of the

same kind. Let this, however, suffice to shew "the faction of

the times," < l ? it connected itself with French afiairs: its fur>

ther concern with the revenue, will engage future attention,

when the account of this intrigue is closed. "Which, to preserve

the unity of itsparts, will be continued; notwithstanding it.

will leave several transactions, and the legislative session, of

1733, for a time unnoticed. But tins "noble society," had not

set heard the fate of its still more noble patron, Mr. Genet.

Cotemporaneous with the time alluded to by the foregoing

extracts, the democratic societies had taken such hold of popu-
lar opinion, in sundry counties, and so relied upon moulding it

to their purpose; that, deeming the state constitution within

the scope of their views, it was assailed in print—the senate,

as being an aristocracy, too independent of the people; and the

criminal code, which it had not abolished, as being cruel, and
bloody. Because it had retained the gallows, and permitted

hanging for certain crimes. And which, it is to be confessed,

very naturally led such men to reflect on the subject with
disapprobation.

A correspondence Was also opened by means of a committee
of the society, with a similar organ of one of the democratic
societies of Pennsylvania; where they were plenty, and parti-

cularly active in the holy cause of insurrection against the

general government.

But wo to the project- of French democracy, in those davs!

involving in no small degree, at least, the democratic societies

of the United States; and those of Kentucky, in particular.

Democracy in France, seems to have resembled a ferocious

animal, with more hands than its many heads could emplov;
while those unemployed by itself, were engaged in lopping oif

beads, until it took a new direction, and employed th
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which threw the others out of its employ, and into the occupy

tion of cutting off heads; and so on, alternately. So it was,

however, that a hlocdy revolution took place; Genet was re-

called, and his doings disavowed. Thereby terminating the

mission of Citizen Lachaise; annulling the commission to Gen.

Clark, and his followers; and relieving Governor Shelby, from

the pain of perusing letters from the secretary of state of the

United States, which, in recalling his attention to his duties,

could but reproach him with neglecting the most important

of them.

On the 14th of May, or thereabout, Lachaise communicated

to the Democratic society of Lexington, an account of the sad

catastrophe. He said, "that causes unforeseen had put a sto;>

to the march of two thousand brave Kentuckians, who were

about to go and put an end to the Spanish despotism on the

Mi -issippi ; where Frenchmen and Kentuckians, united under

the banners of France, might have made one nation, the hap-

piest in the world ; so perfect was their sympathy." Consoling,

however, "this august assembly," fur the disappointment and

delay occasioned by the late unexpected turn of affairs, by

assuring them that he zoould make honourable mention of them

to the national convention of France: to which they were referred

•for ulterior aid. And the fact has been disclosed, by one of

its clerk?, that on the day above mentioned, the society acted

on this valedictory; but the particular character of the trans-

action has not been manifested to the public; whence the

inference is fairly deducible, that it was inconsistent with their

duty, and probably a violation of their allegiance, as citizens.

However much the democratic societies might deplore the

change, which wrested from them the fraternity and assistance

of their French friends; and deeply as they might regret the

loss of so potent an agency in disturbing or obstructing the

operations of the general government, they had yet all the

subjects of their complaint left in full force—the navigation of

the Mississippi, the Indian war, the excise; and another, yet.

even more precious, which had acquired new interests, "the

controversy with Great Britain." Nor did they doubt of the
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future co-operation of French agents, and of French influence.

British interference with the American commerce, furnished

now topics for war witli England; which they not only pas-

sionately called for, but fomented, and ardently desired. The
taction was, therefore, only put to the,trouble ofadjusting their

batteries to the different objects of attack; which might pro-

duce a momentary suspension of their march, hut by no means
diverted their attention from the grand design, or diminished

their hopes of ultimate success.

The 24th of the month, was published, as the result of a
and r< pectable meeting in Lexington, assembled from

the different parts of the state, the following resolutions:

"1st, That the inhabitants west of the Apalachian moun-
tain^, are entitled by nature, and by stipulation, to the free and

undisturbed navigation of the river Mississippi.

tt2d. That from the year 1783 until this time, the enjoyment

of the right has been uniformly withheld by the Spaniards.

"3d. That the general government, v\ 1 ose duty it was tohave

put us into the possession of this right, have, either through

design or mistaken policy, adopted no etfectual measure for

its attainment.

"4th. That even the measures they have adopted, have been
uniformly concealed from us, and veiled in mysterious secrecy.

"5th. That civil liberty is prostrated, when the servants of

the people are suffered to tell their masters, that communica-

tions which they may judge important, ought not to be intrusted

to them.

"6th. That we have a right to expect, and demand, that

Spain should be compelled immediately to acknowledge our
right, or that an end be put to all negotiations on that subject.

"?t^. That the injuries, and insults, done and oflered by
Great Britain to America, call loudly for redress; and that we
will to the utmost of our ability support the general govern-

ment in any attempt to obtain that redress.

"8th. That as the voice of all Eastern America has now-

called on the president of the United States, to demand that

vot. ir. Q
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redress of Great Britain, Western America has a right to ex-

pect and demand that nothing shall be considered as a satis-

faction, that does not completely remove their grievances;

which have a stronger claim to satisfaction, both from atrocity

and continuance.

"9th. That the recent appointment of the enemy of the

western county, to negotiate with that nation, and the tame

submission of the general government, when we alone were

injured by Great Britain, make it highly necessary that we

should state at this time our just demands, on the president

and congress.

"10th. That the inhabitants of the western country have a

right to demand that their frontiers be protected by the gene-

ral government; and that the total want of that protection,

which they now experience, is a grievance of the greatest

magnitude.

"1 lth. That the attainment and security of these our rights,

is the common cause of the western people ; and that we will

unite with them, in any measures that may be most expedient

for that purpose.

"12th. Resolved, as our opinion, 'That measures ought imme-

diately to be taken to obtain the sense of the inhabitants of this

state at large, that no doubts may be entertained of their opi-

nions and determinations on these important subjects ; that we

may be able to communicate, as a state, when it shall be neces-

sary, with the other inhabitants of the western country.

"13th. Resolved, That it be recommended to every county

in the state to appoint a committee to give and receive commu-

nications on these subjects, to call meetings of their counties;

and when it may be expedient, to call upon the people, to elect

proper persons to represent them, in convention, for the pur-

pose of deliberating on the steps which will be most expedient

for the attainment and security of our just rights."

And thus was the vista opened to discord and revolution!

Let it suffice to say, that this project, of getting up committees^

(that of democratic societies having failed, except in a few
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instances,) did not succeed. And although the attempt to call

a convention was followed by others of the same kind; and in

some counties neighbouring to Lexington, meetings called, and

attended by the president of the democratic society of that

place, and others, who urged the measure in speeches; yet,

such was the good feeling, and sense of propriety, in a great

majority of the people, that they discountenanced the idea

—

and the attempt fell abortive. Except in a very few counties,

committees even were not appointed.

In fact, notwithstanding the information given by direction

of the president, to Governor Shelby, and intended for public

information, had been withheld from the people; and although

much heat was excited among them, at places, they seemed

disposed to rely upon their governments: and Washington still

held the first place in the confidence of a majority.

Intelligent, and reflecting men, knew that so far as their

rights, or interests, were confided to him, they would neither

be neglected, nor abused. They knew, that the navigation

of the Mississippi was not at his disposal, nor that of congress

—

that the army was advanced into the Indian country, for the

protection of the frontier—that revenue was necessary, and

that nothing could be done without its collection—that there

was a prospect of an amicable adjustment of differences with

Great Britain, and with Spain—and in short, that those who

were agitating the people, and goading them on to violence,

were chiefly restless and ambitious demagogues, and their

dupes, whose object was to serve themselves, regardless of the

public peace, or prosperity—that the course of prudence, as

well as of duty, was to abstain from their measures: and they

did so. They had however, other, and new adventures, offered

to them, for future topics of history.

It will be recollected that the year 1793 has already been

noticed, as producing democratic societies, and the intrigue of

Genet; but it remains to bring up the arrears of its occur-

rences in relation to the excise, or tax on domestic distilled

-piritoiiE liquors. As this tax was imposed by an act of con-
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gress, it of course was uniform throughout the United States

and Kentucky came in for her share, but no more. Inasmuch

however, as she was emphatically a grain country, so she was

also a whiskey making country; and upon the subject of excise,

as well as that of the navigation of the Mississippi, the demo-

cratic societies of Kentucky and the western parts of Penn-

sylvania conceived unwonted sympathy and fondness for each

other.

Early in 1793 it was observed, that in Pennsylvania the op-

position to the excise assumed an increased activity; that as the

year advanced, the opposition grew; and that the institution of

democratic societies was followed by the erection of liberty

poles, which was the standard of opposition to the law.

While these proceedings were carefully and anxiously

watched by the malecontents in this state, they were imitated,

with the more caution, as they were seen at a distance, and it

was suggested of them, as being obvious, that government

would be compelled to interfere—the result of which, at the

time, although doubtful, could not be contemplated without

apprehension. There was also the less occasion for a forcible

opposition in Kentucky, as George Nicholas had undertaken,

in the character of lawyer for distillers, to prevent judgments

against them for infractions of the law; and Judije Innis. who

alone held the court, was contented that the law should not

be executed.

If, nevertheless, great heat was produced, it was to be

ascribed to the influence of a few individuals, and especially

to the publications and debates of the Lexington democratic

societv, whose history has already been given, rather than to

anv proneness among the people towards disorder or violence.

On the contrary, they resisted in a remarkable manner, the

strong and reiterated attempts made upon their fidelity by

speeches, and by newspapers, teeming, as has been shewn,

with counsel, remonstrance, resolutions, or aggravation.

Opposition to the general government, hostility to England,

and devotion to France, were the moving causes, as they were
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obvious features, in the exhibition of this drama* The various

shiftfrig of the batteries to the different point- oi* attack, were

but bo many evidences of generalship, or zeal, among the

leaders; and of the devotedness and industry of partisans. It

is no matter of wonder, if the people went astray, when their

emmentand judges were ready to mislead them.

It does not belong to this history, or chc it might here be

i >!'. how /.Jr. Jc partialities to France, and Mr. Hamil-

wards all foreign nations, the first being

secretary of state, the other secretary of the treasury, of the

Unite] States, and both in the president's cabinet council; no

than the prepossessions of the latter in favour offederalism,

and >f the former to anti-federalism, rendered them opponents,

rival-, and enemies: to the great personal distress of Washing-

ton, ever detrimental to the public service, and even ominous

to the peace of the United States—and how, notwithstanding

the most friendly, and soothing attentions of the president, to

M . Jefferson, that gentleman involved him, in the bitterness

of his resentments against Hamilton; and after receiving from

the president, expressions and assurances, such as should have

satisfied him, could implicate Washington, in the grossest terms

of newspaper invective, misrepresentation and abase: or what

was to the same effect, patronise dependents, and pay hire-

lings, to do it for him. In relation to this schism in his cabinet,

said the president to Mr. Jefferson, "How unfortunate, and how
much is it to be regretted then, that while we are encompassed

on all sides, with avowed enemies, and insidious friends, inter-

nal dissensions should be harrowing, and tearing out our vitals."'*

He then commends charity and forbearance, and says, "for if

instead of laying our shoulders to the machine, after mec

are decided, one pulls this way, and another that, before the

utility of the thing is fairly tried, it must inevitably be torn

asunder."

Again, after Mr. Jefferson had presented him some docu-

ments, designed to prove, that though desirous of stagnating

the constitution, or rendering its adoption partial, until it could

be amended, that yet, he wanted it adopted: the president
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said, ^i did not require the evidence of the extracts which yoo

enclosed me, to convince me of your attachment to the consti-

tution of the United States, or of your disposition to* promote

the general welfare of this country;'' and then adds his regret

at existing differences, &c.

With what effect, the publications in "The National Gazette,"

edited by one of Mr. Jefferson's clerks, his own letter to

Matzei, and the publications of Bache, Duane,and Callander,

as explained by their practical results, will demonstrate.

When the party was organized, whatever Mr. Jefferson said,

did, ov countcnm\ced,hi hisprkate ecqiacity, might be written out

as a law for the opposition, to the administration of the general

government. The democratic society of Philadelphia, was remo-

delled after the arrival ofGenet, and made the prime machine for

disseminating faction throughout the United States^ as that in

Lexington was more particularly designed to operate in Ken-

tucky; where an idea of its use and activity, has already been

displayed. It remains to shew, from some extracts of letters,

what the president thought of the treatment he received. He
said—"The arrows of malevolence, therefore, however barbed,

and pointed, can never reach my most valuable part; though

while tip as a mark, they will be continually aimed at me.

The publications in Freneau's, and Bache's papers, are out-

rages upon common decency." Freneau was employed in

Mr. Jefferson's office, and editor of the National Gazette.

In another letter, he said—"To misrepresent my motives;

to reprobate my politics; and to weaken the confidence which

has been reposed in my administration, are objects which,

cannot be relinquished by those who will be satisfied with

nothing short of a change in our political system."

In another letter, he complained of his treatment as "being

too gross for a negro, or even a malefactor."

Of democratic societies, it has been said by an impartial

observer, that: "Faithful to their supposed founder, and true to

the real objects of their association, these societies continued,

during the term of their political existence, to be the resolute

champions of all the encroachments attempted by the agents
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of the French republic, on the government of the United

States, and the steady defumers of the views and measures of

the American executive."

In Kentucky, the course of opposition was to dissuade intel-

ligent and respectable persons, from accepting, or exercising

any office, under the revenue laws of the United States—and

to this application of his talents, did the governor condescend;

urging to those, who had accepted, that it was an odious

employment, and that it would destroy their popularity, and

prevent their future promotion. It having been an object

with the inspector of the revenue, to engage the best informed

men he could, to accept appointments, knowing that such

would not only understand the law with most facility, but that

they would also execute it, in the least offensive manner.

Even the governor, as well as others of influence, thought

themselves worthily employed, in counteracting the views of

the inspector, as by so doing, the business of necessity, must

cease, or fall into ignorant hands, whose execution of it, would

be defective ; of which advantage would be taken, while cen-

sure and clamour would be accumulated upon the head of the

principal officer in the state.

It is conceded that his appointment was peculiarly ungrate-

ful, to such men as Brown, fnnis, the remnants of old, and

members of present intrigues, democratic societies, with which

the country was infested: and with whose members her prin-

cipal offices were filled. For there was an utter repugnance

of feeling, and a total opposition of character, between Colonel

Marshall, and such men.

The seasons however, succeeded each other as usual; and

if there was any violence offered, it fell upon the innocent

horse of the collector, whose tail, or mane was sometimes

disfigured; or the bridle cut, or the saddle soiled, while the

officer was in the execution of his duty.

In November, the legislature convened, and went to law

making, according to precedent.

The first act to be noticed, was one to revise the laws of the

commonwealth. Nothing was done under it. In the next
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year, the same law was revised, and re-enacted; it experienced

also an abortive result, as in the former year. In 1795, a new

law was enacted, having the same object in view, a revision of

the civil laws of the commonwealth. This latter act, giving

longer time for the work, and otherwise providing more ample

means, produced the revision, which was sanctioned by legisla-

tion, in 1796, 1797, and 1798.

Acts making provision for persons of unsound mind, and for

the poor, were passed at this session. The first case was

referred to any court with chancery jurisdiction, for inquiry,

and authentication as to facts; with the ascertainment of the

allowance for keeping; which was to be paid at the public

treasury. The county court had the entire care of the poor

of the county over which it held jurisdiction.

"An act more effectually to secure the constitutional rights

and privileges of the citizens of this commonwealth,7
' was

enacted, after some opposition.

It is right, no doubt, that courts should possess the power of

"punishing contempts of their authority;" while, as has been

seen, those of Kentucky, and even justices of the peace, had

it without limit.

A case had occurred in a suit depending in the court of

appeals, between James Wilkinson complainant, in chancery,

and Humphrey Marshall, defendant, upon a very extensive

and complicated contract for lands and land claims; which

Wilkinson about five or six years after it was made, wanted

to garble, so as to hold what suited him and avoid the rest,

and which Marshall, willing to rescind, did not want garbled;

which however, the court by its decree had garbled, in a man-

ner very injurious to the defendant—who being permitted to

state facts, to be reported by commissioners in order to enable

their honours to enter up a final decree, stated, among other

tilings, that the decree was "partial and unjust, inasmuch as it

garbled an entire contract;" but offered no obstruction to the

authority of the court, nor any personal contempt to the

judges: who were George Muter, Caleb Wallace and Benjamin

Sebastian. The latter, being bondsman for Wilkinson, gave

no audible opinion.
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t)pon the return of the report, Marshall was summoned
from his farm, to court, for a contempt; which was set out, as

the lawyers wojM say, in hoc verba; only that in one part of

it, the word "and'' was used instead of "or," else "or" instead

of -and." The defendant appeared in person, and justified the

word?; hut contended that they did not constitute a contempt,

of which the court could take cognizance, try, and punish,

without a jury; and insisted on the trial by jury, as a consti-

tutional right. The offended judges determined they were

the triers; and the attorney general, Abraham Murry, who
had succeeded Colonel Nicholas, addressed the court in a,

speech in support of the prosecution. When the defendant

had said in reply, what he chose the court and audience

should hear, he pointed out the error in the process verbal,

and was discharged. The discussion in this case, had placed

the subject in a strong point of view; and the act whose tide

has been recited, was a consequence of the occurrence.

Courts and judges were limited, to a fine of ten pounds, and

to imprisonment not exceeding one day, without the trial by

jury. Justices of the peace, were limited in like manner, to a

tine of twenty shillings, or six hours" imprisonment.

To the foregoing enactments was annexed the proviso, "that

the act should not extend to cases arising in the land or naval

forces; nor to cases where persons served with process from

any court, judge, or justice, should refuse to answer according

to law, or to perform any decree, judgment, or order, of either."'

Such was the bill when presented—such it passed—and such

it remains, and will remain, while a just regard to personal

safety, shall teach legislators how to regulate a power, neces-

sary in the administration of justice, but not less necessarily-

subjected to restraint.

The county of Harrison was created : to have effect from

and after the first day of February, 1794: "beginning on the

Blue Lick fork- of Licking, at that point from whence a line

parallel with Clark county line will strike a point to be found

eight miles a due north course from Bourbon courthouse;

thence a line to the mouth of Townsend creek, and up the

VOL. II. R
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same to the mouth of Silas' run, thence up the main branch of

said run to the head thereof; thence with the Scott county

line so far as it continues on the dividing ridge; thence with

said ridge to a parallel with the head of the south fork of Big

Lick creek, and down said fork, to the south fork of Licking;

then down the said fork to the mouth thereof; thence up the

said Blue Lick fork to the beginning."

Representation was apportioned by an act of this session:

it gives no account of the population, nor does it establish any

ratio of representation ;—but omitting both, it determines

peremptorily, the number of representatives to be sent by

each county. There being at the time seventeen counties, they

sent forty-two representatives, apportioned as follows: Jefferson

two; Shelby one; Nelson three; Hardin one; Logan one;

Green one; Washington two; Lincoln three; Mercer three;

Madison three; Clark two; Fayette six; Woodford three;

Scott two; Bourbon five; Mason three; and Harrison one.

"An act for affording defence to the iron works on Slate

creek," authorized a small detachment of militia to be stationed

there. This was probably in pursuance of the governor's

recommendation.

Fifty-four acts were passed this session; some to amend

former acts—others to legalize irregular proceedings—a part

to establish towns, inspections, ferries, or roads—and others,

merely private or personal.

It should not escape remark, that there is no trace of the

intrigue, actually in operation under the direction of French

agents, who had announced themselves to the governor, as

early as November, when the legislature were in session, in

any of the acts or records of this session ; nor any notice of the

democratic societies; although, as already shewn, their course

was opposed to all regular, and constitutional government.

The session was held in Frankfort; and there being yet no

public buildings to accommodate the two branches of the

assembly, they occupied different rooms in a large framed

house, belonging to Major James Love.

In the two previous sessions, a chaplain had been employed,

who appeared at the opening of the sitting each morning, and
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offered up prayers, in the line of his holy functions, for the

prosperity of the state, and the wisdom of her councils: and

no doubt, expecting his being employed again in the same way,

he attended in Frankfort, and for a few mornings, performed

his appropriate offices. A resolution of the house of repre-

sentatives, at length dispensed with his attendance, and none

has been since employed, by either house, with any regularity

or consistency; but for many years, have been dispensed with.

The receipts of revenue at the treasury, from the 15th of

November, 1792, to the 15th of November, 1793, were four

ihousand nine hundred and twenty pounds: disbursements

within the same time, four thousand nine hundred and twenty-

one pounds. Such was the result of the first revenue year.
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CHAP. III.

Further account of Indian hostility—Internal occurrences—
General Wayne moves upon the enemy-^-his victory., and other pro-

ceedings— Other hostilities— Whitley** biography— Treaties, and
general peace— Western Insurrection—Proceeding in Congress, and

by the President—Mission of'James birds, how rendered futile—
Proceedings in the Legislature, <Vc. $r.

[1794.] In committing to history the occurrences of 1794,.

those of a military aspect will be first in order; while it is

thought conducive to perspicuity of detail, to keep them apart

in narration, as they were in fact, from those of a civil com-

plexion—the one being principally the concern of the United

States ; the other, of this state.

At the opening of this year, the situation of Kentucky was

not less singular than portentous. The remaining leaders of

the Spanish faction, hushed into a temporary silence and

doubtful suspense, by an irruption of French agents and de-

mocratic societies, had co-operated with them nevertheless,

so far as they annoyed the administration of the general

government: but this French faction, threatening to overrun

the Spanish territories on the Mississippi, and thus to kill the

goose that laid the golden eggs, had also put the former in great

consternation; while the new intrigue having completely con-

ciliated the executive magistrate of the state to their plan of

usurping the military force of the country, with which to

involve it in a war, he cauticusly concealed both the design,

the means, and the progress, of it, from the great body of the

people, and their legislature. Foreign events, fortunate for

the nation, concurring with the vigilance of the president of

the United States, happily prevented the explosion, which was

in preparation, in the manner heretofore delineated; and thus

saved Kentucky from open rupture, and public disgrace.

It is to be recalled to mind, that General Wayne, with the

federal troops, were in winter quarters at Greenville, destined
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for the towns of hostile Indians on the Miami of the Lake; at

the time now reviewed.

Io February, a rumour became general, that the Indians

for peace; and it was probable, there would be no cam-

paign the ensuing summer. Much as the war had been ex-

claimed against, and cruel as it seemed, this news was by no

means received in Kentucky with universal satisfaction. Some
i strong passion for revenge ungratified; some thought the

var made money plenty; and as to the loss of a few lives, either

in the field or on the frontiers, it was no more than what the

country, no longer in danger of being conquered, was used to,

and could bear. There were others, both of the old and of

the new faction, to whom General Wayne was particularly

obnoxious at the head of the army, and would be still more so

in the event of peace with the Indians. Besides, it was hoped

that the war would embarrass the general government, and

even produce hostilities with Great Britain. There was an-

other event thought by the same men, under the influence of

their sinister designs, highly probable, and which they con-

templated with no painful anticipation; that was, the defeat of

the army, in case it met the enemy. The consequence would,

in their estimation, be, to put regular troops out of use; a thing

they had been aiming to effect, with much assiduity, and equal

solicitude, for several years, -in order that the w^ar should be

devolved on mounted volunteer militia,—of course, to be drawn

from Kentucky, and placed under the control of the leaders of

the very faction here, which at the time endangered the peace,

if not the independence, of the country.

In the mean time, the public prints teemed with inflamma-

tory publications, specimens of which have been exhibited, on

the subject of the navigation of the Mississippi; glancing occa-

sionally at the Indian war, the excise, the hostility of Britain,

the friendship of France, the mission ofMr. Jay, and whatever

else could be tortured into a censure of the executive of the

United States. As to the governor of Kentucky, he was suf-

ficiently compromitted, in all his federal duties, to have the

ontire approbation of this intriguing faction.
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Early in the year, the scouting parties of Indians renewed

their incursions, which co-operated with other internal mean?

to inflame, or to sour, the temper of the people.

An adventure of some singularity, occurring in February,

will be next in order, and shall have its place.

A man in the Green River settlements, by the name of Jo
seph Logsdon, travelling on horseback, was fired on by two

Indians, and both himself and horse wounded—the assailants

at a small distance, moved rapidly towards him, while he to

escape them dismounted on the opposite side of his horse, not

able to carry him out of danger, while he, not much injured,

attempted to get off by running. But the Indians, whose guns

were now empty, set them down, and pursued him, with knives

and tomahawks. One of them, being swifter on foot than the

other, was all but ready to lay hands on him, when Logsdon

turning on him, shot him in the abdomen. This stopped him—

•

but by this time, the other came at him—Logsdon then clubbed

his empty gun, and gave the Indian a blow, which occasioned

him to retreat—who in his turn was pursued. In running

through the brush and weeds, the Indian stumbled, and fell.

dropping his tomahawk; which, before he could recover it,

Logsdon seized, and with a blow despatched the owner. After

this, Logsdon deliberately charged his rifle, and went in search

of the wounded Indian; who, in the interim, had recovered

his gun, and was setting with it rested on a log which nearly

concealed his body. When Logsdon discovered him at a dis-

tance looking as if determined on battle, and feeling himself

much fatigued, without knowing the condition of the Indian,

he prudently declined the combat: when he knew, that by

going a few miles, to a settlement, he could get assistance.

This he did. On his return with a party, to his great surprise

he found the Indian dead of recent wounds he had inflicted,

on himself. Some knowledge of the Indian character, induced

a conjecture, that this man, considering his wound incurable,

had despatched himself, to avoid a painful and languishing

existence—or else, finding himself incapable of moving out of

the way of the white men, who he apprehended would find, and

of course kill him, he preferred dying by his own hands,
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Such has often been the result of the reflections of brave

men, reduced to similar situations by the occurrences of war:

a conduct highly reprehensible, because it is the duty of all

men to cherish life while it lasts; and because, the incidents

common to men, often bring to the relief of the unfortunate,

assistance totally unexpected.

In March, the Indians stole horses in Hardin county; and

Captain William Hardin, in pursuit of them, was wounded

—

but the horses were recovered. A company going through the

wilderness, was defeated by Indians on Richland creek, four

of the white men killed, and two others wounded, without any

loss to the enemy. Four persons were killed, and a family-

broken up, on the Rolling fork of Salt river. In the neigh-

bourhood of Georgetown, about the same time, a number of

horses were stolen, part on Lecompt's run, the rest further

on the road towards Cincinnati. In Shelby county, shortly-

after, two boys were killed; and horses stolen on Brashcar's

creek. These occurrences began to be considered more of

individual, than of state concern; or else, every thing relative

to the war was so completely referred to the government cf

the United States, that it seemed as if what General Wayne
could not protect, was left without protection; for certainly,,

Indian depredation did not excite that sympathy of feeling, or

vigilance of repulsion and pursuit, once so remarkable in the

country. Had the political state of society, or the intrigue

which had already tainted the governor, also extended to, and

spread, as a leprosy, among the people?—Or were those feel-

ings, always affected by scenes of savage cruelty, and the ap-

prehension ofcommon danger, left to fret and chafe themselves

against the general government, for not furnishing a guard to

every fireside? The state authority did little or nothing, for

some time—parties were not pursued with former activity.

Much speculation was indulged, as to the next campaign and

its results. The governor was at length roused, and ordered

out some scouts.

General Wayne had in the progress of the winter, by detach-

ment, reoccupied the ground lost by General St. Clair, and

<tere built fort Recovery: on a stream of the Wrtbastu
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Intelligence was brought to him in May, that a party of

British and Indians, were posted on the Miami, near the vil-

lages at the rapids; and tnen building a fort of considerable

dimensions.

The general, determining to open the campaign as early as

practicable, again called on Kentucky for aid, in virtue of the

president's authority. The call was duly attended to by the

governor, whose feelings had been restored to a tolerably

correct tone, by the recent depredations in Kentucky; and

hy the subsiding of the fascination, which had been thrown

over him, by the French intrigue, in consequence of its abor-

tion, soon after he had so shamefully committed himself. For

Governor Shelby, though a weak man, was never in his own

mind, an enemy to his country. He had, previous to the call

from General Wayne, put some militia detachments in motion,

for internal security, as already mentioned; and to prompt

their zeal, had given assurance of pay on the part of the state,

should not the United States pay them, for their services: this

had a good effect.

In June, fort Recovery was invested by a strong party of

Indians, who after a violent assault with small arms, kept up

the fire for about twenty-four hours; but sustaining some loss,

they withdrew, and abandoned the enterprise.

About the middle of July, General Scott, who commanded

the Kentucky militia, had assembled sixteen hundred volun-

teers, being the full number called for, or more. It is believed

that those Kentuckians who had seen General Wayne's army

the year before, gave a very different description of it, from

that which had been given of the army of General St. Clair;

which had removed, much of the reluctance felt the preceding

year, to serve or fight, with regulars.

From Georgetown, the general rendezvous, the troops

marched for head quarters. On the 26th of the month, the

general, with the first division, joined the regular army, at that

time consisting of sixteen hundred effectives, well appointed,

trained, and disciplined, to the entire satisfaction of their com-

mander*
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On the 23th, General Wayne put the united forces in mo-

tion for fort H • - and thence to St. Mary's, b) an obscure

ith the view of surprising the Indians; but arriving the

9th of August, he found only deserted villages. The more

cilcctually to ensure the success of his projected coup de main

on this place, lie had caused two roads to be cleared out from

Greenville, in that direction, in orderto attract and divide the

attention of the enemy, while he marched by neither. All

this generalship was, however, rendered of no avail, by New-

man, a Kentucky volunteer, who deserted on the march, and

conveyed intelligence to the Indians, that the army was ap-

proaching; in time for them to evacuate the towns. At this

place a fort was built, and named St. Mary's probably; which

ocenpied some days— in the mean time the residue of the Ken-

• lidvv troops came up. On the 12th of August, several

prisoners were brought to the general in chief; from these he

learned, that the Indian forces occupied a camp near the Bri-

tish garrison, at the rapids of the Miami. And having in his

tamp, a man by the name of Miller, who had been long a pri-

soner with the Indians of those regions, and who very well

understanding their languages and customs, General Wayne
determined to send to them with a flag, and once more to

Oiler them peace, writh thcYriendship and protection of the Uni-

ted States, if they would be at peace; if not, war, and destruc-

tion, for which they might prepare themselves.

.Miller did not like the mission. It was his opinion, from

he had observed, that the Indians were unalterably deter-

d on war; that they would not respect a flag, but, proba-

bly, kill him; in short, he declined being the ambassador.

General Wayne however, could think of no other as well

qualified; and being anxious to make the experiment, he as-

sured Miller that he would hold the eight prisoners then in his

custody, as pledges for his safety, and that he might take with

him whoever he desired. Thus encouraged, Miller consented

to go, and deliver the message. To attend him, he selected

from the prisoners, one of the men, and a squaw. With these

VOL, ft. 6
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he left camp at 4 o'clock, P. M. on the 13th; and next mCTni'rig

at daybreak, reached the tents of the hostile chiefs, being

near together, ard known by his attendants, without being

previously discovered. He immediately displayed his flag, and

proclaimed himself "a messenger." Instantly he was assailed

on all sides, with a hideous yell, and a call, to "Kill the run-

ner! kill the spy!" But he, accosting them in their own larP

guage, and forthwith explaining to them the nature of his

mission, they suspended the blow, and took him into custody.

He shewed, and explained the general's letter; not omitting

the positive assurance, that if they did not send the bearer back

to him by the 1 6th of the month, that he would at sunset of

that day, <»ause every prisoner in his camp to be put to death:

JVIiller was closely confined, and a council called by the chiefs.

On the 15th, Miller was liberated, and furnished with an an-

swer to General Wayne, stating, "that if he waited where he

was ten days, and then sent Miller for them, they would come

and treat with him ; but that if he advanced, they would give

jhim battle." The general's impatience prevented his waiting

the return of his minister. On the 16th, Miller came up with

the army, on its march, and delivered the answer; to which

be added, "that from the manner in which the Indians were

dressed and painted, and the constant arrival of parties, it was

ilis opinion, that they had determined on war, and only wanted

time to get in all their friends" The general very well knew

how to improve on this intelligence, and he continued his

march. The 1 8th he halted the army, and built fort Deposite

;

about seven miles from the British garrison. Early in the

morning of the 20th he resumed his march in that direction,

and about 10 o'clock his spies, a mile in advance, were fired on.

The army was then halted, and put into an order of battle.

General Wayne with his regulars took the right, resting its

right on the Miami; which he had crossed, and descended from

the junction with the Auglaze. One brigade of the Kentucky

troops, commanded by General Todd, was on the left; the

other, commanded by General Barbee, was placed in the rear
?
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as a reserve. Major Price, who commanded the advanced

battalion, finding the enemy posted in a thick brushwood, en-

cumbered with fallen timber, the effect of a hurricane, and in

great force, extending a right-angle from the river; returned

with the intelligence to General Wayne ; to whom he suggested

that he had reason to believe, that the enemy were formed

into several lines, which were extensive. The general in chief

then ordered General Barbee to join Todd ; and General Scott,

who commanded both, was directed to extend the mounted

volunteers far to the left, make a circuit, and turn the right of

the enemy. The legion was then placed in two lines, while

Captain Campbell, who commanded the cavalry, was ordered

to the bank of the river; which he was to trace, until he pene*

trated, and passed, the Indian left. These dispositions being

made, and Major Price sent to General Scott; the enemy still

keeping his position, the march was resumed. The front line

of the legion, a small distance in advance, was ordered to move

with arms trailed, and to rouse the savages from their cover

with the bayonet, before a shot was fired ; then to deliver a

full fire, and press the bayonet, so as not to permit the fugitives

to recharge their pieces. Rapid was the advance on the ene-

my—while these orders, strictly executed, and the first, sup-

ported by the second line, inclining to the left, the enemy were

intercepted in an attempt to turn the left of the legion; and

the whole routed, put to flight, and pursued, with such spirit

and promptitude, by the front, that but a part of the second

line were engaged: while the Kentucky volunteers taking a

circuit rather larger than necessary, were but very partially

engaged, if at all. In less than an hour, the enemy had passed

the British fort, and General Wayne halted in sight of it; where

he encamped the army. No action has been more decisive—

•

the loss of the legion in killed and wounded, amounted to one

hundred and seven; among the former were Captain Campbell,

and Lieutenant Towles. The loss of the Indians, probably did

not exceed that of the United States troops; who freely exposed

themselves; but the enemy as little as possible.
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General Wayne continued to occupy Iris camp for three

days. He there bestowed due praise on his troops, without

distinguishing General Wilkinson; to whom however, full

amends was made in one of the Kentucky prints of the time,

in a style very much like his own former bulletins; and which

was thought to be his own diction.

While in camp, a correspondence ensued between General

Wayne, and Major Campbell, commandant of the British gar-

rison; the latter inquired of the former, by what authority he

approached so near his cannon, and insulted his command?

In reply from the general, he was referred to the discharges of

his firearms, and the retreat of the Indians; who had taken

refuge behind his fortification: to this was subjoined an inqui-

ry, by what authority lie had erected a garrison, under a foreign

flag, within the territory of the United States? adding further,

that Major Campbell ought to withdraw. While the major,

Xn return, declined all discussion of the question of right

—

announced his authority, from his Britannic Majesty—and his

determination to maintain his post, until otherwise ordered by

his superiors.

Never were two military men, not actually at war, placed

in a more hostile attitude; or in a situation more critical, in

time of peace. The Kentuckians, especially, much prejudiced,

and even exasperated against the British, fired their rifles,

and offered various insults within the range of the fort guns,

when if one of them had been fired at iae camp, hostilities

would certainly have ensued. But which was avoided by the

prudence and forbearance of the two commanders, or of Major

Campbell, supported by the respect which they felt for each

other; and for their own governments, then negotiating, with

a view of adjusting, by an amicable treaty, all matters in con-

troversy.

General Wayne, having sent another flag to the Indians,

again offered them peace, and invited them to a friendly meet-

ing; then showing some disrespect to the assumed jurisdiction

of Major Campbell, broke up his camp, and returned to fort
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Lteposiie: which he improved, and called Fort Defiance.

—

From this place, he moved the army to the main forks of the

river, and built fort Wayne. The Indians having signified

their pacific disposition, were invited to Greenville. About

ihe 1 .

r
>th of October, the Kentucky volunteers were discharged,

and returned home in good humour; having sustained little or

no loss, yet flushed with victory, and almost ready to confess

that regulars were nearly as good to fight Indians, as even

mounted militia.

And now, the reader, tired of war, but not knowing the

extent of it, might hope to hear the syren song of peace and

safety, sung in Kentucky. Before, however, he resigns him-.-

self to so pleasing a delusion, as the idea of general tranquillity,

and no more account of bloodshed, he is to be apprised, that

the plan of this history renders it proper, to narrate the inci-

dents of internal depredation, which continued to annoy the

peaceful citizens; or those who fondly thought themselves at

peace, pursuing their domestic occupations on their farms, or

by their firesides: and that this part of the narrative, which

was dropped, for the sake of preserving unity in the account of

General Wayne's campaign; must be resumed, as of the June

preceding. For in that month, the Indians killed a man at

Mann's lick. The next day, they killed one about four miles

from thence; and shortly after stole eight horses, from Salt

river, between Bardstown and Bullett's lick. In August, they

killed a man on Benson's creek, in the vicinity of Frankfort.

In November, they stole horses from Mann's lick.

And now to advert to a diverging branch o£ the military

stream, the adventures of William Whitley will be further nar-

rated, but with a rapid pen; and hence with brevity.

Early in the summer 1794, the Indians depredated much on

persons and property in West Tennessee, and the people, know-

ing the readiness with which their neighbours of Kentucky had

assisted them, and placing particular confidence in Capt. Wil-

liam Whitley, they petitioned him to come with a party and

take the command of an expedition against the Nickojack

towns. He accordindv raised on<^ hundred volunteers; al
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though at the time be was but a private—having the year be-

fore, thinking himself unjustly treated, by being neglected, and

others preferred, before they had served, resigned his com-

mission. He forthwith marched to the place of rendezvous;

and there found Colonel Orr, with five hundred men, waiting

for him. An important question to be decided, was, who should

command? Colonel Orr, made no opposition. It was put to

the vote, and decided without a dissenting voice, in favour of

Whitley. He now had 600 men—who to entitle themselves

to pay, were mustered under Orrs name—but who looked on

Whitley, as commander. Each man, was equipped, and ready

to march at a minute's warning; fifteen miles of the intended

route was over mountains—and these to be traversed in the

night. This is the first time, that it is recollected, to have

heard of horse artillery moiuilcd—The command-ant, now cold-

nfel, by the brevet of his little army, had mounted a swivel, up-

on his own riding horse—so that he could wheel, and fire, in

what direction he pleased. The balls provided, were wrought

i ron ; he had obtained between twenty and thirty for the occasion.

In the mountains the way was so difficult, that some perplexity

was likely to ensue—they had but a small war path, and that

often eluded the guides. To surprise the enemy was deemed

of the utmost importance; and to accomplish that, it was ne-

cessary to cross the last mountain before day and cover the

party, in its approach to the town, with the brushy forest of the

plain. A moment's reflection suggested the means of relief--

the mountains contained an abundance of pine trees, and they

produced theiight wood. Colonel Whitley, ordered search to

be made, the knots to be collected, set on fire, and a torch thus

made, to be carried, at the head of each company. At about

an hour and a half, by sun, next morning, the town was invest-

ed. and assailed. Fifty Indians were killed, nineteen taken

prisoners—and the place laid in ruins.

With twentv men, the colonel proceeded towards the Run-

ning-water town, but was stopped by a party of Indians, who

met him boldly, and attacked, at the beat of the drum. They

killed cr,e of his men. and woutide^, another. The £re was r£-
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turned, two Indians killed—and the rest, being preyed, fled.

Some papers taken from patties defeated on the wilderness road,

travelling to Kentucky, were dropped by th'em, and taken up.

A part of which appeared to have belonged to a Dunkard, who

was supposed to have been robbed and murdeVed, by a set of

white men, known by the name of Middleton's Gang—who had

for a while infested the road: but who, it appears from (he cir-

cumstance of the papers, had been for once wrongfully sus-

pected: for he had certainly been killed by the Indians. Seve-

ral articles of plunder, were brought from the towns; there-

by evincing the hostility of the inhabitants; as while men's

shirts, with bullet holes through tl>em. A singular incident

occurred on the return—a soldier by the name of Galloway,

being placed on sentry, became panic struck—climbed a tall

beech tree, from which he fell, and broke his back. This pro-

ved fatal to him.

What may serve to shew the during intrepidity of Colonel

Whitley, is, an enterprise, which after concerting with Gene-

ral B. Logan, he executed on his part, in the fall of this year.

But General Logan, failing on his part, owing probably to the

increasing prospects of a general peace, the main object of the

enterprise was not attempted—which was to cut off the balance

of those hostile towns, on the Tennessee river, and thus, end

rfie war with them.

In order to obtain the means of transporting arms, &c. acrocS

the river, Whitley, was to proceed to Holston with a small par-

ty, there to procure canoes, and some supplies; thence pro*

ceed down the river to the appointed place of meeting, within

eight miles of the Indian town: where, by a day agreed, Logau

was to join him, with the men for the conquest, which they

were to achieve, after a march through the woods. Whitley

complied to a tittle; at the utmost hazard of his party, and his

own life. When arrived on Holston, although the people were

friendly and treated him well—yet Governor Blount, was quite

otherwise—forbade his proceeding, and threatened to give in-

telligence to the Indians. He, faithful to his engagement,

procured the canoes, and descended the rivefj although in his
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caution, be lay by, concealed in tbe day, and travelled only at

night—in doing which, the whole party were near being losU

at a place called the Suck. Surmounting all difficulties, he

reached the place appointed for rendezvous, with great punc-

tuality—and lay there three days, waiting for Logan ; without

seeing, or hearing from him. His canoes were then useless

to bim—his way home lay through a wilderness of 150 or 200

miles; generally a mountainous and knobby country, and not a

horse to carry provisions for his men, ten in number, besides

himself. The little provision they took with them on their re-

turn, was soon exhausted; in consequence of it, and seeing

much Indian sign, whicb prevented hunting, they had nearly

starved with hunger. They at length got home, and consoled

themselves—that they had saved their lives; the more precious,

for having been preserved three days on the flesh of one Rac-

coon.

This was the last hostile expedition that Whitley was on du-

ring that war.

Very soon after general peace, and before it had worn off

'the feeling of war altogether, he went to some of the southern

towns to reclaim sundry negroes that had been taken in the

contest; when he was put under more apprehension, than at

any time in the course of open hostility. A half-breed, by the

name of Jack Taylor, at Watts's town, who spoke English, and

on whom he was compelled to depend, as interpreter; if he did

not desire to have him killed, at least, determined to intimidate

him; as it would appear by the following described manoeuvre;

The Indians were assembled, as the custom is, to hear "the

talk;" and as soon as Taylor learned the business, he told him

he could not get the negroes; and taking a bell that was at

hand, tied it by a string round his waist, then seized a drum,

and beating and rattling with all his might, raised the war-

whoop. Whitley said, when telling the story, "1 thought the

times were squally—I looked at Otter-Lifter; he had told me,

I should not be killed ; his countenance iomained unchanged; I

thought him a man of honour, and I kept my own.*' At this

time, the Indians gathered about him armed,, but fired their

guns in the air. to his very great relief,
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The interpreter, Jack Taylor, finding that he was not to be

scared away, and that he renewed his demand for the negroes,

replied, that he could not get them—they were under the

protection of the United States—"and your law say, prove

your property." Whitley told him, if he must prove his pro-

perty, he would go home, and bring a thousand witnesses, with

every man his gun to swear by. "Woo !" says Jack, "too many

!

too many!" After a pause, he said there were three white

prisoners, two girls and a boy, that would be given up; but

the negroes could not, until the Little Turkey (a principal

chief) returned. He came home in a day or two, and the

chiefs of the nation were summoned to meet at Turkey town.

It was there determined to give up the negroes, without put-

ting Colonel Whitley to the trouble of bringing his witnesses,

to prove his property by the sanctity of the rifle. All this

reluctance, it became obvious, proceeded from the fact, that

the negroes, as if every where devoted to slavery, were the

compelled drudges of these demi-savages. One of whom, al-

ready named, seems to merit further notice. Otter-Lifter had
raised himself to renown as a warrior—he never killed women
or children, or prisoners—his friend, his word, and his rifle,

were all he cared for. He said, "the Great Spirit, when he had
made all the rest of the animals, made men, to keep them from
eating all the grass, by killing, and eating them; and that, to

keep men from being too proud, he let them die, or kill one-

another, to make food for worms: that life, and death, were
two warriors, always fighting; with which the Great Spirit

amused himself."

In some of the intermissions of hostility, a kind of truce,

that took place at times; this man, and Colonel Whitley, be-

came acquainted. They were both warriors, and they con-

ceived the highest respect for each other. As soon as the war
was over, they were friends.

Some time after the affair of the negroes, Colonel Whitley
visited the nation Gf Cherokees, and was every where received

in the most friendly manner—they had plenty of deer and bear

meat, which they boiled, or broiled; and corn, §ometim.es

vol. if. T
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parched, sometimes made into bread, or otherwise dressed—-

their hospitality was unbounded. He invited them to his

house; where they came frequently, and were well pleased at

their treatment: for he too, was hospitable.

Had there not been another war, here would close the nar-

rative of Colonel Whitley's transactions; but as he* afterwards

merited notice, as a soldier, it is deemed both economical and

justifiable, to enlarge this biographical outline, and to say at

once all that is to be said about him.

William Whitley, this pioneer to the settlers in the wilds of

Kentucky, was born the 14th of August, 1749, in that part of

Virginia, then called Augusta; and which afterwards furnished

territory for Rockbridge county. His father's name was Solo-

mon, his mother's, Elizabeth—she was of the family of Barnett,

before she married Mr. Whitley.

Unknown to early fame, the son grew to manhood in the

laborious occupation of his native soil; in which his corporeal

powers wrere fully developed, with but little mental cultiva-

tion. He possessed, however, the spirit of enterprise, and the

desire of independence—among the best gifts of nature. In

the month of January, 1775, having married Easter Fuller,

and commenced housekeeping in a small way, with health and

labour to season his bread—he said to his wife, he heard a fine

report of Kentucky, and he thought they could get their living

there with less hard work: "Then, Billy, if I was you, I'd go

and see," was her reply. In two days, he was on the way
5

with axe and plough, gun and kettle. And she is the woman,,

who afterwards collected his warriors, to pursue the Indians.

He set out with his brother-in-law, George Clark, only—in the

wilderness, they met with seven others, who joined them, an£

travelled to Kentucky.

This was before Daniel Boone had marked the road. Ae

the scenes which he witnessed, are similar to those witnessed

by others, and already described ; and his own character, dis-

played in the various incidents related, there is neither occa

sion, nor desire for repetition. Suffice it to say, he was on the

expeditions of Bowman, and Clark, And now to close the
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fcccount, as he did hia useful life, the year 1813 is to be antici-

pated. Then in his sixty-fifth year of age, he had volunteered

with the Kentucky militia, under Governor Shelby, and fell in

the battle of the Thames, bravely combatting for his country.

It was not necessity which urged him forth; for he had

honestly acquired an independent fortune in the lands of the

country, and left a family and home abounding with comforts.

It was not ambition which prompted him to seek for fame

—

as to courage, there was no reputation for him to gain; and

without command, there was no opening expected, for the dis-

play of skill. No: the parties of Kentucky militia had been

unfortunate; his ancient foes were rather triumphant; a blow

was to fee struck, and he still felt that the weight of his arm

could add something to its vigour. And were that but a mite,

he freely cast it into the common stock. It was for this, he

forsook all else, and went,— a private soldier.

And when hereafter, his monument shall be sculptured in

Kentucky marble, let this be- the inscription:

—

"After often commanding in one war, with uniform success;

and attaining an honourable old age—a second war, with the

British, and Indians, drew him forth, a private volunteer, to

the Thames: where, with the ardour of youth, and the intre-

pidity of a warrior, fell in battle, the patriot, and hero, Colonel

William Whitley, of Lincoln."

And to bestow a last notice on Simon Kenton, who may be

considered as the compeer of Whitley, let it be remarked, that

at one time, he followed with his company, a party who had

stolen horses, to the east fork of Little Miami, came up with

them in camp, attacked them, and would have defeated them,

but the firing alarmed some adjacent camps, whence reinforce-

ments were immediately sent, which placed his party in the

utmost danger: from this, he extricated it, by a timely retreat,

with the loss of two men ; that of the enemy was never known.

About the same time in the succeeding year, he a( tacked

another camp of Indians on Paint creek; killed a man by the

name of "\\ ard, who having been taken a prisoner from Green*

Brier, when young, had remained wifr the Indians*
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In this attack, the Indians descended the hank of the creek,

which concealed them; aid Kenton, apprehensive of rein-

forcements to the enemy, left the ground before daylight.

Kenton commanded a company of horse on General Wayne's

campaign, and was in the action.

In 1795, there being peace with the Indians, he from tin's

time, turned his attention to the habits of domestic, and civil

life: attained the rank of a major in the militia; and the cha-

racter of a good citizen, and an honest man.

His early and general knowledge of the country, had enabled

him to locate many land warrants; whence he was considered

the proprietor of much valuable land. And here his want of

education is to be regretted. He couid not read, or wrrite:

circumstances which more or less, placed him in the power of

every one with whom he made contracts; and in a manner

withdrew from his view, or placed on his memory, those which

he had made. The ease with which, as he supposed, he made

land, induced him to sell out a great amount; and the pur-

chasers, as was the custom of the country, paid for it with the

most perishable materials. Besides, his locations, like those

generally made at early periods, were seen to be vague, sub-

ject to dispute, and frequently lost. He thus found himself

involved in controversy, and embarrassed by litigation, which

presented an inextrjcable labyrinth of hazard, expense, and

trouble; with which he became disgusted; and for which he

left the state. Preferring rather to encounter the Indians on

the frontiers of Ohio, than the law officers of Kentucky. He
now bears the rank of general, and enjoys a competency only.

In November, a treaty was signed in London, by Grenville,

on the part of his Britannic Majesty, and John Jay, on the part

of the United States; which was announced in the course of

the winter: one of the articles of which was, that all posts and

places held by the British within the United States, should be

surrendered; which confirmed the peaceable temper of the

Indians, consisting of the Ottawas, Pottawatcmies, Miamis,

Ellriverwees, and Kickapoos, all of whom made formal peace

with General Wayne at Greenville, in the summer, 1795.
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The Six Nation?, who had not actually joined the r.orth-

v stern confederation in the war, although they had become

angry, were from the events above recited, wise enough to

suppress their wrath, and enter into a friendly treaty with fhe.

United States, before disagreements ran to extremity.

In March, 1705, the Indians broke into a house in Clark

county, and killed three negroes.

April, the president proclaimed the treaty with the north-

i Indians; but those to the southward were still at war,

and Kentucky lay in the way of all. A family moving to a

sta on on the wilderness road, were fired on, but escaped.

Near the same time, two boys were taken by Chorokees re-

turning home, who stole horses on Richland creek.

So ended a war of twenty years, by degrees; and peace,

approaching also by succcs.-ive steps, hecame universally pre-

valent in 1796, by a treaty with the tribes to the south, which

extinguished he war.

The ratifications of the treaties with Great Britain and Spain,

in the course of the >ear, confirmed this desirable state of

things—in w. ice President Washington saw his honest efforts

for his country's safety, peace, and honour, crowned with the

most complete succes in every thing; except in curing the

faction, which lad taken its decided principles and character,

under Genet and Jefferson, of its French preposs^ ssions; ofi's

ttiakgnity towards himself; of its hostility towards everything

exclusively American; and of its determination to rule, or

ruin the country. It had, however, been brought to several

awful pauses. As in 1734, by the defeat of insurrection, yet

to be touched upon; and at the time previously alluded to. in

1796, also to be further noticed. But feelings too dear to their

hearts; objects too precious to their love of power, and emolu-

ment; and now too loeg pursued with the hope of success, to

he abandoned; while the same proportion of u informed popu-

lation remained in the United States, to be worked upon by

misrepresentation of measures, or calumny of men, now grown

familiar, and to anticipate Mr. JclTerson, uin the full tide of

successful experiment,1
' prompted it to persevere.
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Was not the evident* complete; did not President Wush ;

too himself, furnish an instance, and a verification, of everv

thin j lhat has been said of the faction, this history might have

*en written with a knowledge of its existence, without an

insinuation against its motives, its morals, or its object.-.

But knowing "Washington, and also the leaders ot' the party*

and their measures : and being compelled to notice some of

them, or compromit an essential duty; these things, therefore,

when treated of, were to be represented, as they were in point

of fact, without exaggeration, x>r material diminution, as far as

:e.e account g

That the head, or leaders cf the faction, should be implica-

ted, has been unavoidable: an organized ramification of it

being found in Kentucky, embracing the governor of the state.

and affecting his official conduct in a most important part, and

manner inconsistent with the honour, the peace, and even

; try: thus the subject has been forced into

history, in a manner net to be avoided—And when noticed.

: it not be traced to Us origin, examined in its sources,

illustrated in its motives and objects, and demonstrated in its

tendencies and consequences? Yes undoubtedly, so far as

rts with the history of Kentucky, which necessarily pre-

scribed its limits, #

Among the first occurrences, in the civil department of the

gqi ernmeot ofKentucky, worthy of notice in the annals of 1794,

letter of Governor Shelby, of the 1 3th of January ; which

been recited in the account of the French intrigue, in the

last chapter: and which should not be forgotten, although it

need not be repeated. The next, is, the reply to it, by Mr.

I Randolph, who had succeeded Mr. Jefferson, as se-

cretary of state, of the United States. This bears date the

, ofMarch, succeeding. Extracts from which will be given,

10 shew the srate of information, possessed by the governor.

on the suhject of the Mississippi, in the vernal season of the

same vear; and while the Democratic society, continued to

harass the public mind, with the published results of their

it its be _ an a comaiunica*
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don of the intelligence so
\

' hi b it was the duty of

the governor to hare published.

The secretary proceeds:—"Thus far have I add pour

•\
i Honey upon the constitutional and legal rights of the go-

vernment, which perhaps, arc in strictness, the only topics

belongingto the present occasion. But as it may not be k;

that the navigation of the Mississippi has occupied the eaj

labours of the executive, and lias been pursued with an unre-

mitting sincerity, I will lay before you such a sketch of the

pending negotiation, as may be communicated, ccniisieiiily

with the respect due to the nation in treaty with us, and tlie

rules observed in such cases.

"The primary object in the instructions to Mr. Carmichael.

who has resided for a considerable time at Madrid as chi

des affaires of the United States, has been to throw open to your

commerce that river to its very mouth. In December, 1791,

it was verbally communicated to the secretary of state, by one

of the commissioners of Spain, here, that his Catholic Maj<

apprised of our solicitude to have some arrangements made

respecting our free navigation of the ffisfissippij and the use

of a port thereon, was ready to enter into a treaty at Madrid:

and groat indeed, was that solicitude. For although this

overture was not as to the place, what might have bee.

sired; yet was it attended to without delay, and accepted.

"As a proof of the interest, taken by the government on ihi«

3ubject, I might mention that not only was Mr. Carmichael,

who had acquired an acquaintance with persons and circum-

stances in Spain, made a member of the commission, but Mr-

Short, was added, as being more particularly informed of

navigation to be treated of.

"Instructions, comprehensive, accurate and forcible, w
prepared by my predecessor; and if at this stnqe of the busi-

ness it were proper to develop them to public view, I should

expect with certainty, that those who are the most ardent for

the main object would pronounce that the executive has been

deficient neither in vigilance nor exertions.

"For many months have our cormrassioiiers been employed
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in this important affair, at Madrid; at this moment they are

probably so employed.

"The delays which forms may have created; the events of

Europe; and other considerations which at this season cannot

with propriety be detailed, dictated a peaceable expectation

ef the result,

"Let this communication then be received, sir, as a warning

against the dangers, to which these unauthorized schemes of

war, may expose the United States, and particularly the state

of Kentucky. Let not unfounded suspicions of a tardiness in

government prompt individuals to rash efforts, in which they

cannot be countenanced; which may thwart any favourable

advances of their cause; and which by seizing the direction of

the military force, must be repressed by lawr

, or they will ter-

minate in anarchy.

"Under whatever auspices of a foreign agent these commo-

tions were at first raised, the present minister plenipotentiary

of the French republic (Fauchet) has publicly disavowed, and

recalled the commissions, which have been granted."

The resolutions of the Kentucky legislature of the previous

session, having been fonvarded to her members in congress, a

motion was made by her senators, to come to a resolution on

the subject of them—the navigation of the Mississippi: which

was referred to a committee, who reported, "that in the nego-

tiation now carrying on at Madrid, between the United States

and Spain, the right of the former to the free navigation of the

Mississippi is well asserted, and demonstrated ; and their claim

to the enjoyment of it, is pursued with all the assiduity and

firmness which the magnitude cf the subject demands; and will

doubtless continue to be so pursued until the object shall be

obtained, or adverse circumstances shall render the further

progress of the negotiation impracticable."' &c.

For the special information of those immediately concerned,

(Kentuckians) the report recommended it to the president, to

communicate such parts of the existing negotiation between

the United States and Spain, as with propriety he could. A
resolution of the house of representatives, founded on docu-
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teents laid before it, by the president, expressed like confidence

in the course of negotiation.

And although the president had given correspondent assu-

rances to the governor of Kentucky, by both Mr. Jefferson,

and more recently by Mr. Randolph, as already quoted; he

appointed Colonel James Innis, the brother of Judge Innis, a

commissioner or agent, for the purpose of visiting the state,

and making the communications personally. Of which, more

hereafter.

In Kentucky, the leaders of the faction possessed too many

faithful correspondents, at the seat of the federal government^

not to have the earliest intelligence of what concerned them.

It is believed, that so soon as the pressure of the French

partisans was withdrawn from the leaders of the Spanish party,

they resumed their machinations; and found their present pur-

poses, aided, and promoted by the Democratic society—whose

members, as far as they knew the real design of the institution,

were partisans of France, under the American leader; while

the object of the other faction was still the same, as at first

—

:T connexion with Spain, by means of her Mississippi territories, and

the pacific arrangements of a treaty.

There is reason to believe, that John Brown, had detached

himself from this Spanish party; either supposing that it could

not succeed, or seduced by the more flattering prospects of the

Frenchified American faction, recently organized. All that is

worth observing, is, that he was decidedly hostile to the admi-

nistration by President Washington; opposed to the regular

army; yet inclined for war with England: and with equal in-

consistency, opposed to a navy, and to the internal revenue.

Yet, all this was perfectly consistent with his complaisancy to

the intrigue, in favour of France; and then headed by Mr.

Jefferson.

There is no doubt, but that as soon as Judge Innis found his

respiration freed from French influence, he relapsed, to Wil-

kinson, and Sebastian. That there was an essential difference

between these two parties, is sufficiently eviueed, by the fact,

vot. tt. U
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that John Breckenridge, who it has been seen was chairman

of the Democratic society, was not present at any of the con-

sultations of the Spanish junto: although members of the latter,

might sit in the former. They each resembled their patrons;

the one Spanish, the other French. Both agreed, in annoying,

and weakening the administration of the general government.

Had the attainment of the free navigation of the Mississippi,

been the real object with either faction, by means fair and

national—that is, through the operations of the government of

the United States, there was not a man among the leaders so

ignorant, or weak in judgment, as not to know, that their

conduct was calculated to retard its acquisition, or prevent its

attainment: of this knowledge they could net divest them-

selves.

What were their various objects, have already been stated
j

and cannot remain in doubt.

An active intercourse was resumed in this summerT between

the Spanish partisans: among whom General Wilkinson was

an important personage ; and certainly a pensioner of Spain.

From 1788, so difficult were remittances rendered, that if

any were received by him, it is not known. In 1794, six thou-

sand dollars were shipped for him at Orleans, on board a

public galley, under the care of Captain Richard Owens, a

gentleman of broken fortunes, who lived near Judge Innis:

who having on other occasions, furnished the general with

agents for Spanish intercourse, on this, recommended Owens

for that service. The galley ascended the river to the mouth

of the Ohio; the dollars were there embarked on 'board a

perogue, with si* Spanish sailors, under Captain Owens, who

going up the Ohio a few days afterwards, was robbed and mur-

dered by his crew. One of the company, who- did not partici*

pate in the crime, fled to New Madrid, and reported the fact*

It spread into Kentucky, on whose remote shore the outrage

had been perpetrated : and after a while, three of the murder-

ers were arrested, in the neighbourhood of Frankfort, and

brought befcr-e Judge knis, He ascertained who thef were.
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refused to try them, "being Spanish subjects," although they

had robbed his friend, and killed his neighbour, within his

jurisdiction, and were then within his power; but quietly

committed them to the custody of his brother-in-law, Charles

Smith, who had held a commission under Genet, but was then

out of employment; and who, with a little guard hired by the

judge, was directed to deliver them to General Wilkinson, if

at fort Washington; or to communicate with him, and wait

his orders. The same Mr. Smith had the general's orders, to

convey them to some Spanish officer on the Mississippi. So

that they might In fact, suffer death, with as little eclat at

possible: "for it was not expedient" to make the matter public.

At the time Owens received the six thousand dollars, there

were six thousand three hundred and thirty-three dollars de-

livered to Captain Collins, also well known in Kentucky, and

to Judge Tnnis, as an agent of General Wilkinson; for whom

this monev was destined, as appears by his receipt left in the

hands of Gilbert Leonard ; from whom he received the dollars

as contedor of the Spanish territory. This sum of t>ix thousand

three hundred and thirty-three dollars, was conveyed by sea

to New York, and reached Wilkinson in 1795. When, it is

worthy of a passing notice, Mr. John Browa, of Kentucky,

was on a visit to him. In the same way, will be mentioned

the further sum of six thousand five hundred and ninety dol-

lars, which Wilkinson stated in 1795, to General Adair, had

been delivered for him at Orleans; a part of which he had

received, and expected the rest. Other money was also sent

him by Thomas Power, the notorious Spanish agent.

These facts will shew, that the Spaniards paid for service*.

But although Judge Innis would not try the Spaniards who

had killed his neighbour Owens, he very obligingly adminis-

tered on his effects; whereby he got all the papers of the

deceased into his hands; of which, he doubtless was as care-

ful, as he had been of the Spaniards, "that they should tell no

tales." He also administered on the estate of Montgomery

Brown, another of the initiated.
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There is one other transaction of the judge, of the rear 1794,

which is evinced by a letter of his, addressed to "Captain

Richard Taylor." See Vol. I. page 311, for its contents.

It is not necessary to suppose, or predicate upon the autho-

rity of this letter, either more or less, than the ordinary cor-

respondence which was kept up between the junto, or conspi-

rators, in Kentucky, with the Spanish agents on the Mississippi

;

who were managing the plot, to baffle the executive of the

United States, in its attempt to open the Mississippi, and se-

cure its navigation, by a public treaty; while itie expectation

was kept up, on both sides of the intrigue, that the people

would be induced to commit themselves with Spain. The

members of the Democratic society, who were not in the views

of the Spanish party, counted upon a general disaffection of

the people, and either a change of the president and adminis*

tration, or an open defiance of the government.

Judge Innis had no pretensions to trade, or commerce ; he

readily joined those who clamoured against the government,

for not obtaining the navigation of the river; and he reminds

his confidential friend, that it was to carry an express, not a

mercantile letter; that he had been to Natchez several times;

that he could confide in him; and that he was not to let, even,

the application be known; that being in fact, all that had

been communicated. The rest could not be trusted to paper*

even to his confidential agent.

Nor is it very material, whether the express was to convey

intelligence of the victory of General Wayne—the insurrection

in Pennsylvania—the prospect of it here—that the militia

army was on its march across the mountains—or the catalogue

and account of the whole.

Kentucky, freed from the excitement produced by the activi-

ty of French intrigue, which was more felt, than understood;

now turned her attention upon herself, and her neighbours, of

Pennsylvania; and as they progressed in insubordination, so

did Kentucky ; but at an humble distance, in the rear. By the

time, the Pennsylvanians had arrived at arming, againg
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'tfrc government; some of the Kentucky distillers, ventured to

Mack themselves^ and assault an exciseman. For some timet

it was propagated by tl>e leaders, tliat the citizens, of the Uni-

ted States could never be brought to take up arms against

their fellow citizens, for resisting the obnoxious laws of the

general government. And great expectations were excited,

and rested, for a while, upon this suggestion. The time now

approached, when it was to he put to the tost. President

Washington, having failed in his admonitory and pacific over-

tures, to bring the insurgents, with arms in their hands, to a

sense of their duty, and submission to the laws; there was no

alternative left, but to reduce them by force, or yield the

government to anarchy. With him, though not without regret,

there was no hesitation. And that voice, which had often been

heard in times of public peril, was raised in a call on the mili-

tia of the neighbouring states, to repair to the military standard

;

to support the laws, and suppress insurrection. Never proba-

bly, was a call of a similar nature, more promptly obeyed. An
arm}', even more than sufficient, was assembled, and placed

under the command of General Henry Lee; a veteran of the

revolution, and then governor of Virginia. The march of

these citizen soldiers, across the mountains, resolved the pro-

blem which had been projected by disaffection to the govern-

ment, in a manner, appalling to its destined object; and with

the happiest effect on the democratic patriots, of Kentucky. It

had been a motive with the president, for ordering so large a

military force, to overawe and subdue the refractory, without

bloodshed—and this, he had the pleasure to witness: There

was no fighting—but general submission. The government

had now passed through a crisis of infinite importance; and

proved, that it possessed the attachment of the great body of

its citizens, whose intelligence taught them the necessity cf

supporting its laws; while victorious over its armed enemies,

both external, and internal, it had only to guard against those

who were covertly at work; and who for the time, were in

check, if not overawed, or disconcerted; having kept them-

selves out of the way, of both gun, and gallows.
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The president, in his communications to congress at the

opening of the ensuing session, alluding to the democratic soci*

eties, as "self-created, societies," ranked them, among the

causes of the late insurrection. This, operating like the

Ithuria! spear, dissipated these Frenchified demons; and put

the final hiow to their ostensible existence. The party next

appeared, under the denomination of "republican;" without

any reformation of its principles, or views—hereafter to he

further demonstrated.

In the mean time, the legislature of Kentucky held its

November session; and passed "An act authorizing persons to

relinquish their rights to land." These relinquishments were

to the commonwealth; and had the effect to free the party,

from the future payment of tax on the land relinquished. An

amendment to the constitution of the United States, whereby

states were exempted from suit, by individuals, was ratified,

on the part of Kentucky, at the same session.

Franklin county was created, to have effect from and after

the 10th day of May, 1795: "beginning at the Scott line where

it leaves the south fork of Elkhorn; thence a straight line to

strike the Kentucky river, and crossing the same one mile above

the mouth of Glenn's creek; thence up the same to the mouth

of the Cove Spring branch, on the south side thereof; thence

up the said branch to the Cove spring; thence west to Wash-

ington line ; thence with the same down Salt river to the mouth

of Crooked creek ; thence up the main fork of Crooked creek,

to the head thereof; thence with the dividing ridge to the

junction of the forks of Benson; thence down the Benson, to

where the old wagon road from Boone's old station to Har-

rodsburgh crosses, at the mouth of the most northwardly fork

of Benson; thence a direct line to the mouth of Elkhorn

;

thence down Kentucky to the mouth thereof; thence up the

Ohio to the Scott line; thence with said line to the beginning."

"An act for establishing the Kentucky academy, and incor-

porating the trustees thereof," passed at this session. Trustees

wove appointed, and incorporated; with power to fix on a per-

manent seat for the institution; and hold to them and thek
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should he given or devised, for the "seminary." They were
also to collect subscriptions made for the Transylvania presbj-

tery, and convert such, as were not in cash, to that article.

—

"The president of the said academy shall be a minister of the

gospel, of the most approved abilities in literature, and acquain-

tance in mankind, that may be obtained, and zealously engaged
to promote the interest of real and practical religion."

Other details were inserted; and the whole concluded as

follows: "No endeavours shall be used by the president, or

other teachers, to influence the mind of any student, to change
his religious tenets, or embrace those of a different denomina-
tion, any further than is consistent with the general belief of
the gospel system, and the practice of vital piety."

"An act for erecting a ttnen manufactory in Georgetown/
deserves to be noticed, as one among other premature attempts

of the kind. Nothing efficient was done.

Campbell county was created, to have effect from and after

the 10th of May, 1795: "beginning on the Ohio at the mouth
of Locust creek, on the lower side thereof; thence a direct line

to the mouth of the north fork of Licking; thence by a direct

line to the mouth of Crooked creek, on the south fork of Lick-

ing; thence up said Crooked creeky to the head of the mail*

branch thereof; thence west to the dividing line between the

counties of Scott and Woodford; thence along that line to the

mouth of Big Bone Lick creek, on the Ohio river; thence up
the Ohio to the beginning."

This rapid increase of counties, by a partition of territory,

js to be considered as an evidence of the extension of improve-

ments by new settlers, and as evincing an increasing population.

There were other proceedings in this general assembly,

which merit attention. Mr. Adair reported, from the com-
aiittee of the whole on the state of the commonwealth, a pre-

amble and resolutions; which were agreed to by a vote of the

bouse of representatives, twenty-one to five, as follows:

"Whereas it appears to this general assembly, that the com*
raissKHier who was appointed by the president of the United
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States, in order to be sent to this state, with communication^

on the subject of the negotiations relative to the navigation of

the Mississippi has not arrived; and probably will not, during

the present session: therefore,

"Resolved, That the senators in congress be, and they are

hereby instructed to require information of the steps which

have been taken to obtain the navigation of the Mississippi,

and to transmit such information to the executive of this state.

"Resolved, That the senators and representatives of this state

in congress, be, and they are hereby instructed to use their

endeavours to obtain a repeal of the law imposing a duty on

distilled spirits.

"And whereas it appears to this general assembly, that it is

not only essential to the honour and dignity of the general

government, but also to the particular safety of this state, that

the western posts, now withheld by the British government,

contrary to solemn treaty, should be surrendered to the United

States:

"Resolved, That the senators of this state in congress, be

and they are hereby instructed, if it should not already be

Obtained, to endeavour to obtain those posts.

"Resolved, That we consider it a duty which we owe to our*

selves and constituents, to pursue such measures as may have

a tendency to preserve mutual harmony, confidence, and good

will, between the citizens of this state, and the other compo-

nent parts of the general government, in every constitutional

effort for obtaining and securing to the citizens of this, and

other states, their several rights and privileges: and should the

peaceable measures pursued by congress for the* attainment of

the western posts, and the navigation of the Mississippi, fail of

success, we consider it the duty of the Kentucky people to use

every necessary exertion on their part, in concert with, and to.

render effectual any other measures, which may be adopted by

the genera] government, for obtaining those interesting objects.

"Resolved, That the governor be, and he is hereby required

to transmit the foregoing resolutions to the senators and repre-

sentatives from this state in congress/'—Being sent to the senate,

Lt concurred* They speak for themselves, nor need a comment.
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Another resolution, characteristic of recent impression?, is

nlso worthy of insertion. It was recommended to the people

who had stills, to enter them for taxation with the proper ofii-

ccr, and to pay the taxes until the law should be repealed!'.

A corroboration of the good temper of this assembly towards

the general government, is the election of Humphrey Marshall

to the senate of the United States, to fill the vacancy occa-

sioned by the expiration of the time of John Edwards, who

had drawn out, pursuant to the constitution of the United

States. On this occasion, the factions opposed to the adminis-

tration of the federal government, both French and Spanish,

with mortal antipathy to Mr. Marshall's politics, brought John

Breckenridge, Esq. then, or recently, president of the Demo-

cratic society of Lexington, to oppose him. The majority in

favour of Marshall, was but small. And without doubt, that

he had the majority, is to be ascribed to the recent success of

federal measures, under Generals Wayne and Lee.

At this session, an attempt was made to remove George

Muter and Benjamin Sebastian, two of the judges of the court

of appeals, from office; by the address of two-thirds of both

branches of the general assembly; for an opinion and decree

given by them (Caleb Wallace dissenting) in the case of Ken-

ton and McConnell. This was a controversy touching recipro-

cal claims to the same land, under grants by the commissioners,

for settlements and pre-emptions.

A motion had been made by Kenton's counsel, for a rehear-

in» of the cause—two of them stating in writing that there was

error in the decree, agreeably to a positive rule, the court was

bound to rehear it: so that it was open for further argument

and correction; although from the solemn and deliberate man-

ner in which the former decree had been made, there was no

reason to expect a change, should the same judges continue to

form the court. Soon after the proceedings in court, measures

had been taken for publishing the opinion and decree of the

majority, and also the arguments of Judge Wallace in support

of his dissent; which placed the subject pretty fully before the

public; and induced a very general opinion, that the decision

VOL. II. W
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was erroneous as to that particular case; and that it, by conse^

quence, would prostrate a very numerous class of £he settle-

ment a^d pre-emption claims, then considered not only legal,

but meritorious. The public mind was, hence, considerably

agitated. An address, in the nature of a memorial and remon-

strance, to the general assembly, was drawn up, and subscribed;

which being presented, brought the subject before the house

of representatives. It was taken into consideration—where-

upon it was resolved to summon the two judges, of whom com-

plaint was made, to appear; and that a copy of the memorial

be annexed to the summons. This being done, and a copy

left with each judge, then in Frankfort, they promptly replied

by letter, addressed to the speaker of the house; in substance,

that they had received the summons, and were in town—that

they could find no charge against them that they could or

ought to answer—that the legality of an adjudication of the

court of appeals, or an opinion of a judge thereof in any cause,

could not be properly or constitutionally examinable by a single

branch of the legislature: and a formal protest was made

against any attempt of a single branch of the general assembly

to revise the decisions of the supreme court. They then say,

that justice to the judge, and the independence of the court,

demand, that they be proceeded against according to the mode

of trial prescribed in the constitution. And finally, professing

to confide in the candour of the house, and their regard for

justice, give assurance that they will hold themselves in readi-

ness to answer any specific charge which may be brought for-

ward against them in the manner the constitution prescribes,

at any time whatever.

This letter, bearing date the 19th of December, was pre-

sented the same day; and being read, produced a general con-

viction, that their honours had disobeyed the summons, and did

not mean to appear. Some indignation was produced by the

conclusion. It being however considered, that their appear-

ance, was a matter of their own concern, and by no means

necessary to the constitutional course of proceeding on the part

of the house; a preamble and resolution, which Lad been laid
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on the (able the 1 5th, wal called up; and arc in the following

words:

"Whereas it is represented to the present general assembly,

that two of the judges of the court of appeals, lo wit: George

Muter and Benjamin Sebastian, at the last term of said court,

did give an opinion and decree, after solemn argument in the

of Kenton and iMcConncll, Xcc. that are contrary to the

plain letter, intent and meaning of the net entitled "An act

for adjusting and settling the titles of claimers to unpatented

lands under the present and former gcvernment previous to

the establishment of the commonwealth's land office." Which
.-aid opinion and decree are subversive of the plainest princi-

ples of law and justice, and involve in their consequences, the

distress and ruin of many of our innocent and meritorious citi-

zens. And whereas the said George Muter and Benjamin

Sebastian, who gave the opinion and decree aforesaid, must

have done so either from undue influence or want ofjudgment

;

as said opinion and decree expressly contravene the decisions

of the court of commissioners, who were authorized to adjust

and settle titles under the said recited act; and also contradict

a former decision of the late supreme court for the district of

Kentucicy, on a similar point—whence arises a well-grounded

apprehension, that the said George Muter and Benjamin Sebas-

tain are altogether destitute of that judgment, integritv and
firmness, which are essential in every judge, but more espe-

cially in judges of the supreme court: and that th~re is no

security for property, so long as the said George Muter and
Benjamin Sebastian continue as judges of the court of appeal:-.

-And whereas also, the constitution provides that for anv
reasonable cause which shall not be sufficient ground for im-

peachment, the governor may remove any judge of a superior

or inferior court, on the address of two-thirds of each branch

of the legislature—and the legislature deeming the before-

recited case proper for their interposition and address:

—

Therefore,

"ftcsoked, That the said George Muter and Benjamin Sebas-

tian ought respectively to be removed from their office ofjudge
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of the court of appeals ; and that a commit! ee from each branch

of the legislature be appointed, and join to prepare an address

to the governor for that purpose."

Upon this being put to vote, it passed in the negative, by

a majority of three votes.

,
The subject being, nevertheless, resumed in the senate, the

following resolution was passed in the affirmative by a majority

of one:

"Resolved, That it is the opinion of this house that the

judges, Muter and Sebastian, in the case of Kenton vs. McCon-

nell, have given a decision contrary to the plain meaning and

intent of the law; that their decision if established will contra-

vene the purpose of the legislature of Virginia in establishing

aboard of commissioners to grant settlement rights to certain

settlers, in the wrestern country, and that it will do injustice to

many of the first settlers in this country; which decision we

believe, from what appears at this time, proceeded from a want

of a proper knowledge of the law, or some impure motives,

that appear to discover a want of integrity."

On this resolution's being sent to the house of representa-

tives, it was considered; and being put to the vote, it passed

in the affirmative, by a majority of three. But the constitution

requiring concurring majorities of two-thirds in each house, to

carry an address, it failed. While the two judges, left safe in

their office, should have borne the recent escape with a digni-

fied silence. They however, made a clamorous appeal to the

people, in a pamphlet of about thirty pages, in which they dis-

played a want of candour, as well as of prudence; censured

the legislature in general; and personally abused some few

members, who had been active against them.

But to what purpose appeal to the people? unless it was with

a view to the next election, and that they should leave out

such as had censured them, and elect such as would applaud

them, at the next session. Upon the whole, it seems that the

conduct of these men demonstrated as many errors, and as

much weakness, as could well be crowded into so short a

transaction. The best exculpatory defence which they proba«
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bly could have made against the charge of want of integrity,

would have been the admission of the influence of Colonel

Nicholas^ who was attorney for McConnell; and which had

indeed, become proverbial. However, at the next spring

term, Muter joined Wallace, when the former decree wadset

.Vide; and one in the direct reverse, substituted in its place:

Sebastian, as it was said, "stiffly holding to his iniquity." His

. rror was however thought apparent. It will be set forth, in

the following brief narrative.

Upon inquiring into the facts, it was ascertained, that the

conflicting claims to the land as adjudged to the parties, by the

commissioners, did not at all interfere—that the conflict had

been produced by McConnell's surveying his claim, out of his

own location, upon that of Kenton—and that having the elder

patent for the land, he would hold it, unless Kenton could

establish his prior equity: and which depended on the legality

of his grant of right, by the commissioners. If the court would

open it for reinvestigation, as well as on the goodness of his

location, he incurred a double risk. But his location was
good; and that reduced his adversary to the other point.

The commissioners' grant was therefore attacked; and the

court, (Wallace excepted,) permitted it to be opened, for read-

judication; contrary to a former decision of the old supreme

court, in a similar case. This point being gained for McCon-
nell, it was contended, that the judgment of the commissioners

was erroneous; for that Kenton, upon the face of his certifi-

cate, from that court, was not by law, entitled to a settlement,

and pre-emption: and hence, that his claim was illegal, in its

foundation. This was also conceded by the court; and made
the basis of their decree: with what propriety, will appear

after seeing the law, and the certificate of the court of commis-

sioners. It will be recollected, that under the law as already

stated, there were two species of settlement rights—one called

on actual settlement, the other a village settlement: as to both

without distinction, the law declared "that no family shall be

entitled to the allowance granted to settlers by this act, ttbless

they have made a crop of corn in that country, or resided
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there at legist one year, since the time of their settlement."

In the case before the court, both t\\e claims were "village

! ts"—MeGonnell's bad been granted, "for raising a crop of

corn in the country;" Kenton's "for at least one year's resi-

dence in the country ; being- from 177,3 to 1779." As applicable.

to these premises, the following quotation is made from the

opinion of the court: "Thai the court of commissioners, was a

court of a special ar.d limited jurisdiction; that they have

exceeded their power, in granting settlements, and pre-emp-

tions, for residence : and that such certificates may be set aside

at any subsequent time: and therefore a certificate, which on

the face of it appears to have been given for services, for which

the law. did not authorize a certificate to be granted, must be

void; because the commissioners, from their own shewing,

have exceeded their jurisdiction; and as far as they have done

so, their judgment can never be opposed to a legal right.-*'

Henee affirming, by their decree, that McConuelfs was a legal

rigat, as it wasfor raising a crop of com in the country: while

Kenton's was illegal, because it had been granted for residence:

although, as already seen, the law had placed the two kinds

of claim, on the most perfect footing of equality. .Not forget-

ting, that the meritorious cause of both, was a settlement in the

. mttoy; about which there was no controversy: the certificate

to Kenton, was prior to that to McConneil; and each expressed

"that the land claimed and granted, had been improved."

So much for the merits of the conflicting claims—which

could but make a part of the inquiry by the house of represen=

tniives, who took up the case on the record, in order to be

informed whether an error, or no error, had been committed

hv the accused judges; and by which they were to be governed

in their vote en the resolution.

And now, after the lapse of nearly thirty years, and the most

dispassionate review, there is no material error perceived in

he procedure of the house; unless it was in taking up the

resolution of the senate, which it was known had not passed by

the competent majority for an address, and could only amount

to a censure at most, without affecting the office of the judges.
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Bat certainly, it violated no constitutional right; and v

matter of expediency only, whether the house would reprehend

or not, the judge?, who were left in office. The effect of the

censure is believed, to have been salutary. For it is i

probable, that but for this, the settlement:-, and appendai:

emptions, to a great extent, would have been destroyed by

subsequent entries on treasury warrants. The doctrine how-

ever, subsequently established in the court was -that to

extent of the commis-ionevs" certificate, their judgment was

final; and not to be opened,? 5 A point of the utmost impor-

tance.

That the house of representatives, possessed the tonsillar

tional right to institute the 'inquiry, and call on the ace

judges, to appear, and answer, if they chose, there can b

doubt. That their contumacy could not arrest the prcccn d

seems quite as clear: and also that the contempt might have

been punished.

That the resolution on which the house acted, the 19th of

December, presented in due form the grounds ofthe proposed

removal, by an address, cannot be denied— that it was intended

to have moved for a summons on it, is probable, had not tlie

letter of the accused judges, put the house at defiance—and

shewn that they did not mean to appear to defend their decree?,

or judicial opinions; which clearly exempted the house from ex-

posing itself to a repetition of the rec°nt insult, or else laid it

under the necessity, of punishing it. They preferred the

and proceeded. But if they could not proceed without the pre-

sence of the accused, then they should have been attache J, and

Drought up in custody: otherwise their honours could defeat art

inquiry into their conduct—produce a fa dure of jurisdi

founded on clear constitutional provision; and justice .

not be administered, though urgently deman : I.

To bring this ca?e to a close, it will be remarked, that cor-

ruption is by no means a necessary ingredient in the c!n.re<

against a judge, in order to his removal from office. There

are many v^ays of committing a -breach of go^-d behaviour.*"

But was corruptbn a necessary part of the eharge
:
it m
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often be sustained, on a proper investigation of the record on

which the opinion and decree, were rendered. Indeed, what

judge calls witnesses, to bribery, or other acts of direct corrup-

tion? And in the" absence of other proof, could not his judg-

ments, opinions, or decrees, be resorted to, for the purpose of

fixing guilt, or ascertaining misbehaviour, he must be a weak

judge indeed, who could not perpetuate himself in office ; under

the practice of malf- azance. And jet, weaker still, would

be, that community, which would countenance such a doctrine

of judicial impunity and exemption. No: official acts, are

certainly among those for which a judge maybe removed from

office, and therefore among those over which the removing

power, has jurisdiction. His opinions and decisions may be

evidence against the judge hi is If. This p. we r, like others may-

be abused ; but that is n i argument against its proper use. The
constitutional guard of two-thirds required to remove, affords

every reasonable security against any capricious resort to its

exercise by a majority; or would defeat such resort.

Forty laws were made at this session—nine of them concern-

ing towns— of the rest not yet noticed, some were of a general

nature; others personal, or local.

The receipts at the treasury, for the year, were six thousand

two hundred and seventy-one pounds, seventeen shillings and

two pence half-penny. The disbursements for the same time,

were five thousand, four hundred and twenty-seven pounds, one

shilling and nine-pence half-penny.
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CHAP. IV.

Proceedings of the Legislature—How far the Legislature can

ase or reduce the rights of eligibility to a seat in its own body-~

ter Session Justices, their seats as members vacated—Governor

Cutout I James 7/mzVs correspondence—An attempt

imet a Senator of the United States by name—Privilege regu-

* —Commissioners to settle State line with Virginia, confer, dis'

<izrcc, tyr.

—

Measures taken with Green River lands, ^rc.— Speaker

chosen by ballot—Motionfor a law to refer the question of calling a
Convention to the people, S/c. fyc.

[1795.] The other incidents of the year 1795, being con-

nected with military occurrences, and already mentioned ; the

proceedings of the legislature will receive the next attention.

The rirst act to be noticed is one entitled "An act to disquali-

fy sheritfs from holding a seat in either branch of the legisla-

ture for a certain time."

Tiie preamble of the act suggests, that great mischief may
arise to the people from an admission of improper persons into

the legislature; for remedy whereof, sheriffs, and deputy

sheriffs, are declared ineligible to a seat in either house, until

they shall have made their collections of the public revenue,

paid them into the treasury, and obtained a quietus from the

auditor; nor for one year afterwards.

This act suggests an extraordinary state of things; the sher-

iffs were elected, to their office by the people—of course they

were popular; they had the collection of the public revenue;

could retain their popularity, by indulging the people—become

delinquent—and then get into the legislature, where they

could pass laws to indulge themselves, with further time to

make the collections. Necessary as the law was, to guard the

good people against a violation of their constitution, in elect-

ing the same man to incompatible offices
;
yet it may be doubted

if their representatives did not commit a breach of the same

instrument, in extending the ineligibility, to the end of a year

VOL. II. X
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after the quietus was obtained ; especially, if there was any

case, where no delinquency had occurred, or probably would

occur, in not excepting it from the general inhibition.

At this session, an abuse of the kind above intended to be

guarded against, committed also by the people upon the con-

stitution, in choosing quarter session justices to seats in the

legislature, was recognised, and checked, by declaring them

ineligible, and actually vacating the seats of those who were

returned to the house of representatives: to wit—Henry Crist,

from Nelson county, Young Ewing, from Logan; Mathew

Walton, from Washington; William Casey, from Green;

Walker Baylor, and James Davis, from Lincoln; John Miller

and James French, from Madison; Robert Rankin, from Ma-

son; Joseph Crockett, and John McDowell, from Fayette;

and Richard Young, from Woodford. These were all quarter

session judges, called "justices" at the time they were elected,

and then ; who nevertheless very conscientiously took their seats,

after in effect swearing to support the constitution; which

expressly separated the legislative, from the judicial power,

and declared that they should not be exercised by the same

persons; and moreover excluded from the legislative body, all

those wTho held an office of profit: meaning no doubt, an office,

whose compensation was to be fixed, or varied by law.

The seat of John Greg, sherilfof Bourbon, was also vacated,

at the same session.

The governor c ^mmunicated to the general assembly, his

correspondence with the special messenger of the president, Col.

James Innis, destined to convey intelligence to the legislature

of Kentucky, on the subject of the navigation of the Missis-

sippi, then in negotiation with the court of Spain. It appeared

that this correspondence had taken place in the preceding

January, soon after the adjournment of the body for which it

was intended; it disclosed information, and gave assurances

on the part of the president, which had they been delivered as

he intended, would in all probability, have been satisfactory;

at least, to the intelligent and well disposed part of the com-

munity: but which till now had been withheld from the public,



KENTUCKY. 171

They shewed, that due attention had been paid to the object

of negotiation—that the delay was produced on the part of

Spain—but that it would still be pursued unremittedly until

attained, or the negotiation, interrupted, from a conviction,

that the navigation in question was not to he obtained in that

way. It is -to be acknowledged, that the president had been

unfortunate in the appointment of his commissioner, or mes-

senger. The gentleman's mental qualifications, it is true, were

ample; but his corporeal magnitude, so far exceeded them, as

to render him almost useless. His corpulency, was only ex-

ceeded by his indolence. While his locomotions, might aptly

enough be compared, to the animal in Natural History, called

the slow, or slow-peter. From an early part of the summer

1794, until 1795, had he suspended these communications:

thereby defeating the benevolent intentions of the president;

who desired to content the people, by giving them direct evi-

dence that their interests had not been neglected; although it

had been often asserted by men who had sinister purposes to

accomplish.

The appointment of Colonel Innis was untoward in another

important point of view. It has been seen that his brother,

Judfe Innis, resided in the neighbourhood of Frankfort, and that

he was party and privy to the intrigue with Spain; which with-

out doubt, was the principal, if not then the sole cause of the

difficulties that were opposed by the Spanish minister to the

success of the existing negotiation. With him the colonel took

up his winter quarters; where he remained, as if spell-bound,

until he commenced his return home: from him he received

his information of the state of public opinion, and the cause of

complaint, &c. So that if it was a part of his mission to ascer-

tain these matters, which seems reasonable to suppose, it may

be inferred, that he had been misled, as to each: and that to

the same extent he in his turn, misinformed the president, on

these topics. Thus was the utility of the appointment rendered

useless, or mischievous, by the manner in which the officer

executed his duties.
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It was attempted at this session to instruct Mr. Marshall, on*

of the senators from the state in the congress of the United

States, personally how to vote in future on the subject of the-

treaty recently formed with Great Britain, and called "Jay's

treaty," for the conditional ratification of which he bad voted the

preceding June: his colleague who voted against it, requiring

no instruction. After debate, however, the resolution was

amended, so as to make it read "senators;" who were charged

to vote against the treaty in all subsequent stages of its appear-

ance. This instruction, was eventually rendered inoperative

by the British government, who at once acceded to the modi-

fication proposed by the senate; and thereby took from the

president the necessity of laying the subject, again before that

body. Which saved the erratic senator, from another offence:

For certain it is, that with the impressions, under the influ-

ence of which, he acted, he should have disobeyed the instruc-

tion. The subject was one of no local character, but general

to the United States—of which he was a senator. But

peace, was of infinite importance to Kentucky, as well as to

the United States: the treaty was of a nature to ensure it, to

both. Free ofthe Indian war, and of her embarrassments with

Britain, the federal government could attend to Spain, and

to the factions within her own bosom, with an undivided ob-

servation. And notwithstanding this untrained senator, had

heard an argument from his colleague, the burthen of which

was to prove, that should the treaty be executed, and the posts

on the lakes put into the possession of the United States, that

nevertheless the British would still control the Indians, and

keep them at war with the frontiers: so that even Kentucky

could gain nothing in fact; while the United States made con-

cessions, in giving up her negro claim, &c. for which they would

get nothing, &c. All of which seemed so much like prejudice,

party spirit, and folly, as to be ascribed to them; without in

the least, moving the judgment toward a change. While the

instruction, being a peremptory mandate, without any argu-

ment, was still as little calculated to have that effect In vain,
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therefore, were they addressed to one who acted on his own
convictions, without interposing calculation? of popularity, in

the line of his understanding ofhis duty, and how to discharge it.

The ratification of the treaty, was indeed a sore blow to the

French fiction throughout the United States; and to both that

and the Spanish intrigue, in Kentucky. Where, exasperated

ibt their senator^ his cojleage Mr. Brown, even thought

himself justified in saying, publicly, in the idiom of the nation

he then subserved, that "he ou^ht to be decapitated."

To counteract the enthusiasm, folly, and misrepresentations

which circulated in newspapers, for there were then two in

Lexington, the offending senator wrote a series of explanations

of the treaty, in a style both decorous and temperate, which
he signed with his own name, and offered to be printed, as arti-

cles of useful public intelligence; but which were refused pub-

lication by one editor: the other agreeing, on application, to

print them, if he was paid; and actually charged, and was paid

for printing them, as for articles of a private nature.

The treaty being ratified by the president, to prevent which
most strenuous efforts were made; the next thing with

the faction, was to commit the good faith of the nation, bv
inducing a refusal on the part of congress, to appropriate mo-

ney, to carry it into execution. In this, they were also dc
feated, as will hereafter appear.

In the mean time, the course of Kentucky legislation will

he resumed.

There having been some controversy about the privileges

of the houses of the legislature, of a highly important kind,

it was deemed expedient at this session to adjust it by positive

law. The main question was, whether each branch of the

general assembly possessed the right by its own resolution to

compel the attendance of persons, the production of papers, &c.
Which being asserted on the one side as a right inherent in

the body, was denied on the other. In support of the negative

it was said, or might have been said, that ours is a government
of law; that if the legislative branches have privileges, so have



g$j HISTORY QF

the citizens; that when the)- come into contact, the law alone

must decide between them; that nothing but the acts recog-

nised by. or emanated from, the constitution in the manner

prescribed thereby, as the supreme law, can bind the freemen

of this commonwealth to obedience; that the power of making

tews does not reside in either branch of the legislature, but in

the two, acting concurrently; that were not this the case, we

have two legislatures instead of one, either of which could pass

acts to bind the citizens, and thus deprive them of the benefits

expected to be derived from a division of the legislative body,

and of the reciprocal negative bestowed on each as checks on

the improper projects of the other; that in fine, the two houses

might pass contradictory resolutions, implying an absurdity in

legislation.

These, or other reasons, were satisfactory to a majority; and

a well digested act passed in conformity to them: which re*

mains unaltered.

Franklin academy was authorized by an act of this session.

This institution was located in the town of Washington, Mason

county* It looked to private patronage for its support: that

not having been liberal, it languishes.

"An act to establish district courts,*' may be considered as-

growing out of the abolition of the original jurisdiction of the

court of appeals. The act established six district courts: to

be holden at Bardstown, Frankfort, Washington, Paris, Lex-

ington and Danville. Among which the several counties of

the commonwealth, were divided. These courts were invest-

ed with the original jurisdiction of the court of appeals, the

jurisdiction of the court of oyer and terminer, and concurrent

jurisdiction in many cases with the courts of quarter sessions.

Six judges were to be appointed: any two of whom, agreeably

to an allotment annually among themselves, were to hold a

term, spring and fall, in each district. All powers deemed

requisite, were given to them. The details of which fill twenty-

two pages of close print in large octavo.

This act was amended in the next session, and besides erect-
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ing a general court to be held by some three of the sarre

judges twice a year in Frankfort, the subject matters of tru ir

jurisdiction was distributed into four new acts: one to regulate

the proceedings at common law; a second, to prescribe rules for

chancery proceedings; a third, arranging the method of con-

ducting criminal prosecutions; and the fourth, relative to pro-

ceedings against absent defendants in the courts of chancery:

leaving nevertheless, various parts of the original act in fore *

At the January session 1703, another act was passed "to re-

duce into one the several acts concerning district courts in this

commonwealth

:

,? And this amendatory act was it&elfamended

in the November session of the same year. To enter into par-

ticulars, would be labour lost; as no utility could result from

the detail. The facts stated, will evince the incautious and de*

feeti?e manner with which the most important laws, those rela-

tive to the courts and the administration of justice, were com-

posed and passed ; or else a restlessness, and love of change^

incident to mankind in certain circumstances, and charade*

ristic of the ruling power, in the government. To close theses

remarks, suffice it to say, and this is said on account of the

connexion in the subject, that in the winter session 1802, both

the district and quartersession courts were abolished; and cir-

cuit courts established, in their stead: without the least regari

to the judges of the annihilated courts; who like those of the

court of oyer and terminer, were thus put out of office: their

commissions during good behaviour, to the contrary notwit Li-

standing. But more of these subjects hereafter.

Among the acts of 1795, one authorizing arbitrations should

^ftot pass unnoticed. This act gave persons having any con-

troversy, a right to nominate others as arbitrators, and to make
a statement of their case in writing; which they might pre-

sent to any court of record, where the whole .was to be entered;

and the clerk ordered to certify it to the persons named as

arbitrators; who were hence authorized tp subpoena witnes- a

to attend them, which process was to be execuU d by t;

er a constablp. The arbitrators were to be sworn, to dec

the matters submitted to them, according to law and etp
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They were required to furnish each party with a copy oflheir

decision, return another to the court, which was to be re-

corded, and put a final end to the controversy: subject to an

appeal for partiality, or corruption.

These arbitrators were allowed nine shillings per day, while

attending on the business; being also charged to do it with

despatch.

Thus was introduced into the judicial department, an irre-

sponsible tribunal; and thus by a sidewind, and under the

specious pretence of expediting and cheapening the adminis-

tration of justice, was the trial by jury dispensed with; and a

door thrown open by law, for every species of irregularit}'.

That persons who chose to do so, could call in arbitrators, or

umpires, to settle their controversies, was never questioned, any

jnore than that they could settle them without either. This was

a right not derived from the constitution, nor put under it>

prohibition or control. But the constitution had vested the

judicial power of the government in courts, whose judges were,

to be commissioned during good behaviour, and rendered

amenable for their conduct, &c. Did these arbitrating courts

fulfil the provisions of the constitution? Certainly not: al-

though in the subsequent constitution, a clause is found, which

authorizes such an anomaly.

It being represented to this assembly, that different persons

holding land warrants from the state of Virginia, were en-

croaching on the territorial rights of this state, by making

surveys within the same, under colour of such warrants; it was

therefore judged expedient, in order to put an end to the intru-

sion, to ascertain and fix the line of the Cumberland mountain,

about which there remained some uncertainty, and where the

mischief was supposed to exist: to this end an act was passed,

authorizing the governor to open a correspondence with the

governor of Virginia on the subject; and if he thought it neces-

sary, to appoint three commissioners—and do whatever else

was deemed proper, to fix and establish the line of boundary

between the two states, permanently. This correspondence

being accordingly commenced, was reciprocated by the gover-
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nor of Virginia, and three commissioners appointed on each
side, namely: Archibald Stewart, Joseph Martin, and Creed
Taylor, on the part of Virginia; on that of Kentucky, John

Coburn, Robert Johnson, and Buckner Thruston; who having

made several previous attempts, which proved abortive, met
in the month of October, 1799, and concluded a convention

at the forks of Great Sandy river; which was subsequently

ratified by their respective states: whereby the line between

the two, was determined, and run from the boundary line of

North Carolina, then Tennessee, along the top of Cumberland
mountain, northeastwardly, keeping the highest part of the

mountain, between the head waters of Cumberland and the

Kentucky rivers, on the west side thereof, and the head waters

of Powell's river, Guest's river, and the Pond fork of Sandy*

on the east side thereof; continuing along the top of said

mountain, crossing the road leading over the same, at the

Little Paint gap, where, by some, it is called the Hollow

mountain, and where it terminates at the west fork of Sandy,

commonly called Russell's fork; thence with a line to be run

north forty-five east, until it intersects the other great, and prin-

cipal branch of Sandy, commonly called the northeastwardly

branch; thence down the same to its junction with the main

west branch; and down Main Sandy to its confluence with the

Ohio. It was also further agreed, in order to quiet the claims

to lands, on the one side and the other, "that all entries made
in the surveyors' offices of either state, should be as valid as if

made within the state owning the lands." Thus was put to

rest, this delicate subject of state boundary, so far as it could

be, without the sanction of congress—which if it was asked,

has been obtained; and if not asked, should yet be done, with-

out further delay. Should it ever be necessary to fortify this

boundary, the possession of the gaps will be a primary object.

May that time be distant.

The vacant lands of the commonwealth, south of Green

fiver, wrere taken into consideration, and an act passed to dis-

pose of them, at this session. This became the basis of a new

system of legislation, somewhat singular in its character} and

v©l. jp. Y
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still in its development, successively evolving features more

and more extraordinary. The subject is worthy of attention,

both as it was the source of considerable revenue, badly ma-

naged, and the cause of unfolding much of the genius of the

constitution, and governing portion, of "the people."

The act of 1795 provides for the settlers on vacant land;

secures to each housekeeper two hundred acres, by giving such

a pre-emptive right. Commissioners were to decide on claims;

to consummate rights, rules were borrowed from the laws of

Virginia. Thirty dollars per hundred acres, was the price to

be paid; and in that proportion for more or less than one hun-

dred; the fee simple to be withheld until the money was paid.

A great number of claims were made, and allowed, on easy

proof. Hence a numerous population was rapidly drawn into

that section of country ; as the possession of the land was admit-

ted, while the payment for it was suspended; and tracts to be

had, worth from two to four dollars per acre, for thirty cents,

on credit. Speculations of various kinds ensued.

In 1797 another act passed on the same subject, and still

further to encourage settlers. This act allowed from one to

two hundred acres to those who should settle before the 1st

of July, 1798; reside one year, and tend two acres in corn,

with a fence. The price for first rate land was sixty dollars per

hundred acres; for second rate forty dollars per hundred acres.

This difference was easily managed: there was no first rate/

Three commissioners were to be appointed, as before, to adju-

dicate claims, and if allowed, to grant certificates. Entries,

survevs, and patents, were required to consummate the title.

The land to be forfeited, if the price was not paid within a year

from the date of the commissioners' ^certificate. Numerous

claims were also allowed under this act. The aci gave further

time to claimants under the first law to pay for their lands,

and avoid the forfeiture. Thus already commenced the sysr

tern of indulgence, and relief, in this class of cases.

At the January session of 1793 an act was passed to amend

the act of the preceding year. In the November session of

1798 a law was made allowing the settlers south of Gree'A
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river to pay for their land "in four equal annual instalments,"

with lawful interest: except those who claimed under the first

act, and they were indulged with six months' credit from the

passage of the law. This act was amended in 1799; and eleven

days after, it was supplemented with a new act. At the same

session an act to prevent locations on the lands of Actual set-

tlers, passed.

In 1300 an act granting relief to actual settlers south of

Green river, passed; and nine days subsequently, the last act

was amended. By a third act of the same session, the lands

of the commonwealth were to be improved. The first of these

acts indulged all those who claimed land south of Green river,

with the permission to pay for them in nine years, by equal

instalments of the price; being either thirty or forty dollars the

hundred acres, with Jive per cent interest. To which were

added various other indulgences. By this time, and indeed

before, it may be said from the first indulgence granted, the

whole southern section of the state were united in expecting

indulgences. No man could be elected to the legislature from

that quarter, unless he was an advocate for relief. There

was hence a perfect understanding, and union of sentiment,

among the "Green River band" in the general assembly; and

it had become formidable in that body, by its numbers as well

as its union. Its votes were for barter and exchange—"You

vote for my law; we want indulgence, we want something done

for Green river; and we will vote for yours:" caring, in fact,

but little what it was. The bargain, "you help me, and 1 will

help you," was held to be a fair one; and became quite com-

mon, and notorious, under the demonination of "log rolling"

—

alluding to an agricultural practice of exchanging help to each

other among neighbours, for the purpose of clearing the logs

off the new land, about to be reduced into cultivation.

An act of the same session, "for settling and improving the

vacant lands of the commonwealth," allowed to all persons

over eighteen years of age, the right to acquire land to the

amount of four hundred acres, at the price of twenty dollars

per hundred acres, to include the settlement, which was to be
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made before the cl im was allowed. The county courts were

now vested with the power of granting the claims, as commis-

sioners formerly had been in like cases. Limitations were pre-

scribed within which claims were to be presented, entered,

surveyed, &:c; subject to forfeiture in case of failure. New
scenes of fraud and speculation were now opened. The courts

received the claims with great latitude, and allowed them with

little scrutiny. Twenty dollars per hundred, rendered them

a subject of ready sale, and they were allowed to tictidous

claimants; such as, John Pothooks, Thomas Fryingpan, Jonas

Tongs, &c; while proof was dispensed with, or perjury com-

mitted, without reprehension. Forgeries followed, and most

of such grants got into the hands of assignees.

This act was amended in 1801, so as to permit persons who

had settled on tracts of two hundred acres, to have preference

of those who claimed four hundred acres; and further, allowing

patents to issue as soon as surveys were made.

In 1802, "An act for the relief of settlers," allowed such as

had by mistake settled on military land and paid lor the whole

or only a part, to have as much elsewhere as they lost. It also

permitted claimants to take less than the quantity first allowed,

at the same price.

The year 1803 produced another act giving further indul-

gence to the settlers on vacant lands in the state: whereby all

monies due, or to become due under the act for settling and

improving the vacant lands of the commonwealth, or any act

amendatory thereto, shall be paid by equal annual instalments

on or before the 1st of November, 1810. For money then

due, the first payment was to be made the 1st of November^

1804; the rest to follow, and bear six per cent yearly interest;

with various other regulations as to other points.

In 1 804, the county courts having continued to grant claims,

it was announced, that in many instances they had allowed

claims for lands that had been previously granted; and an act

was made for the relief of such claimants.

In 1805, the auditor of public accounts was called on by law

to furnish a statement, detailing the instalments, &c. This act
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also limite-l the power of the courts to grant certificates for

settlement, or other rights, to the let of March, 1G0G.

In the same year, an act passed to extend the time of grant-

ing certificates by the courts; a second, for the relief of set-

tlers in certain cases; and a third, for the payment of the.

debt due the commonwealth for the sale of vacant land. This

act placed the debts due fur such land, or to become due, in

fund; and put it on twelve yearly instalments, of principal and

i. teVest; the first payment to be made, on or before the 1st of

December, 1807.

So much in connexion; that the spirit of legislation on the

subject, might be seen, and if practicable, duly appreciated.

Minute details, and local regulations, not coming within the

design of this work, have been omitted ;—intending only

to exh.hit general traits of character, as emanating from

the public mind, which are evidenced by the legal code, to

which resor. is had, as to the best possible evidence, on all

subjects, coming within its pages. And although this series of

legislation wi:l not be further pursued, let it not be imagined

that the legislature have ceased its indulgence, or the Green

River people ceased to want relief,- for hardly a session passes,

without one or more act or acts on the subject: while tire

"Green River debt," is a cant phrase. Nevertheless, there

have been paid into the public treasury, previous to this time,

something like seven hundred thousand dollars, on account of

vacant lands.

Nor should the fact be suppressed, that an effect as invaria-

ble as the cause, fed by local and personal interests, having

their focus south of Green river, has been an uniform co-opera-

iion of the representation from that section, on ail legislative

measures concerning themselves. Pernicious as the ramified

consequences of such a legislative corps may be, upon the

general legislation of the state, some of which have already

been shewn; while many others may easily be conceived,

even in the elections which often take place in that body; and
much as such a state of things is to be deprecated, yet it is not

intended tb make any personal inferences from the premises,



£gg HISTORY OF

or to say that other men placed in their situations, would

have acted otherwise than they have done.

What in fact is the popular principle every where avowed,

and now established into a creed, by both the representative

and his constituents? Why, that they are his master, and he

their servant; a mere local agent, bound by instructions from

those who elect him, on all subjects, local, or general. These

instructions may indeed, be generally avoided, by pledges to

study, and be subservient to, the will of the majority of the

county. To the inconsiderate, the indolent, and the embar*

rassed portion of mankind, nothing seems so desirable as

indulgence; give it but the name of relief, and it becomes

faicinating: not only to the Green River people, but to such a#

have been described, universally. While they make a most

formidable phalanx at elections throughout the state:* and

relief laws characterize our legislation. ;-••

In the session of 1795, to which the narrative is connected,

and now returns, from the late pursuit of Green River policy;

Robert Rreckenridge, who had hitherto been the speaker of

the Iwuse of representatives, no longer presented himself -

7

whil^John Adair, Richard Young, Edmund Bullock, Joseph

Crockett, and Thomas T. Daveiss, were candidates. After

several ballots, dropping successively the hindmost man, Bul-

lock and Daveiss came out tied, or with an equal number of

votes: the choice by lot was resorted to, and terminated in

favour of Bullock.

At this session, it was made a matter of complaint, that six

years was a term too long for senators of the United States to

continue in office; and a memorial on this subject, was referred*

but never came to maturity.

It was also proposed to pass a law, for opening a poll at the

election in the ensuing year, for the purpose of taking the sense

of the people, for and against calling a convention to revise

the constitution. The senate had rejected a bill concerning

occupying claimants, which had been passed by the house of

representatives, at the preceding session ; and being popular,

its rejection had produced some irritation against that brangh
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${ the legislature ; which was thought by some, to be too inde-

pendent of the people; and now openly charged with being

Aristocratic^ and careless of the will or wishes of the majority

of the country. This last idea, undoubtedly had reference to

the vote of the senate, on the bill to wliich allusion has been

made; and which by addresses from several parts of the state

then on the table, appeared to be popular, and was pressed on

the future attention of the legislature, with renewed warmth.

Thus early was the jealous, if not jaundiced, eyes of the

democracy turned upon the senate, when it was found to possess

some independence; and to answer the purpose for which it

was intended—"a check upon the house of representatives.7'

The cry of aristocracy, was hence repeated, got into the pub-

lic prints, and spread throughout the country, with a malign

effect. For certainly there was no one property of a privi-

leged order, that being the meaning in which the appellation

was taken, about the constitution of the senate. If it was filled

by men of more age, experience, and wisdom, or possessing

more property, than those of the house of representatives, it

was certain that they did not derive either from their official

situation, but carried them into it. If they were properties

of aristocracy, it was that kind of "natural aristocracy 7
' which

is the result of the inequality of men; and ever to be found

in every civilized society, where industry is protected, labour

rewarded, and property secured, to its rightful owner. It is

true, that in the order of nature, democracy precedes aris-

tocracy; as nakedness precedes clothing, and ignorance is

before the improvement of the mind, or the acquisition of

riches. Admitting the fact, which none can deny, that all

eome into the world equally, and really, ignorant, and naked

;

and taking this as the basis of democracy; yet it is not per-

ceived to confer any peculiar merit, or to give any exclusive

privilege; for the aristocrat, may boast an equal origin, and

assert an equal claim, to primeval ignorance, and nakedness.

What then is the real source, and true foundation ofdemocratic

merit? It is, that the greater portion of mankind continue

Bearer their original state of nakedness, and ignorance; while
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the smaller portion depart from it, in the line of improvement

and acquisition, intellectual and circumstantial: so that those

who pass a certain point in this progress of augmentation, are

called rich, or learned, or wise, beyond the attainments of the

multitude; and hence become "aristocrats"—That is, objects

of envy, jealousy, hatred, and abuse, to the virtuous leaders of

the "democracy ;" of whom they want to make ladders, on which

to climb, over the heads of the aristocracy! And such is the

material to work on, that it is often done.

The senate of Kentucky, so stigmatized, derived notwith-

standing all its rights, powers, and privileges, through the me-

dium of the constitution from the democracy of the country,

always the majority; and here, let in to vote at elections,

without qualification, other than residence, and full age. At

the end of four years, this dreadful aristocratic body became

totally extinct; again, to be composed of new members, taken

from the general mass, by electors, chosen by the democracy:

who Soon gave proofs, hereafter to be noticed, not only of its

jealousy, but of its power.

A bill passed the senate, for selling the vacant lands south of

Green river, to Elisha J. Hail and company, for seventy-five

thousand pounds; equal to two hundred and fifty thousand

dollars, to be paid by instalments, of short periods; which was

rejected by the house of representatives, nineteen to thirteen.

In fact, but little was known of the quantity or quality of

these lands by the members in general; who probably supposed

that all the most valuable parts had been taken by the military

locations: although it was otherwise, as proved by after expe-

rience.

There were received into the public treasury for this year,

eight thousand eight hundred and eleven pounds, five shillings

and one penny. For the same period, there was paid out,

seven thousand six hundred and forty pounds, sixteen shillings

and eight pence. On counting the cash, there was found thirty

three pounds, in cash, and certificates—deficiency, eleven hun-

dred and seventy pounds, eight shillings, and five pence.

This was afterwards, satisfactorily accounted for: upon cor-

recting the accounts, by the vouchers.
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HAri act concerning t!ic trustees of the Transylvania semi-

nary,*
7 suspends their powers durii.g the session of the general

assembly. Another act, "concerning the Transylvania semi-

nary," puts the institution under the control of the Lexington

district court, for certain purposes.

It was enacted that the auditor, treasurer, and secretary,

ehould after the first day of the ensuing April, reside in Frank-

fort, and there keep their respective offices. That in addition

to their present salaries, the treasurer, and auditor, should

each receive eighty pounds annually. And further, that the

governor next to be elected, should receive one hundred

pounds yearly in addition to the salary then allowed by law.

The governor, was allowed to place certain guards on the

wilderness road.

Representation was apportioned among the several counties.

The wages of members of the general assembly, were raised

from six, to nine shillings, per day.

At this session, there were upwards of fifty new laws made;

about fifteen of them on private subjects. Among these is to

be particularly noticed, one allowing of the divorce o£ Marga-

ret, from her husband, James Richardson; whom she alleged

had left her, and gone to the bpanish territory. She might

sue in any county court, and on establishing the facts by a jury,

that her husband had left her and become a Spanish subject,

she was to be divorced.

Of a different character was one, to pay for the scalps of

wolves, killed ; another, to compel every free male over sixteen

years of age to kill a certain number of crows, and squirrels.

The subjects of bastardy, strays, and vagrants, each underwent

legislative revision. Others for conveying lands, regulating

towns, legalizing erroneous proceedings, giving further time

to improve town lots, &c. are but adverted to as characteristic

specimens, of the general course of legislation. At the close

of the session, the governor, and general assembly, exchanged

valedictories; expecting no more to meet officially, as the gen-

eral election was to take place, 1796, previous t© another

session.

you ir. Z
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But it ocfc'ufs, to place among the transactions of this year,

some account of the treaty with Spain, whereby the controvert

ted boundary was settled to run from the Mississippi on the

northern extremity of the thirty-first degree of north latitude,

east &c; and a free port, for the citizens of the United States,

opened at New Orleans; contrary to the predictions of Mr*

Brown; and to the great disappointment, and chagrin, of the

Spanish party in Kentucky. Who had in this year deputed Mr.

Sebastian to make a treaty of the commercial kind, with the

agents of Spain on the Mississippi; and which had received

its form, when the treaty, made at Madrid, with the United

States, was announced. This being ratified by the respective

governments, superseded that clandestinely made by Sebastian

;

and for a while caused these intriguers, among whose names

were seen those of George Nicholas, and William Murry, to

pause; in order to see whether, or not, it would be executed,

on the part of his Catholic Majesty. From this time Sebastian

was the pensioner of Spain, at the rate of two thousand dollars

a year.

Inasmuch however, as these subjects will again be mentioned*

the evidence of the facts will be withheld, for the full develop-

ment of the project, in due order of time,
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CHAP. V.

State of the Country— Treaties with England and Spain—Par*

iics—Elation* for Governor, ^t.—Garrard—his Speech to tlie Le-

gislature—A'hv Counties made— Other acts—One to establish a

Court of Appeals—Breach with France—Jtjprson's Letter to Muz-
cic— 1797

—

Adams, President j his conduct in relation to France;

February Session—Act concerning Occupying Claimants—and

other acts—A disquisition on some points of Government «ir.

—

Over-

tures, to Spanish Partisans, to sever the Union—Proceedings and
result—Jxaoembtr Session—Proceedings, acts, <i'e.

[1796.] In the year 1796, Kentucky found herself in a state

of profound peace with all her neighbours, but considerably

agitated, by her own internal commotions. Neither the treaty

with Great Britain, nor that with Spain, had yet been carried

into effect. The French, or Jefferson party, in the United

States, opposed the appropriations, necessary to effectuate the

treaty with England; without which, there must have been a

breach of faith, and a new cause of war, the thing they aimed

at creating, added to the old ones; which they doubted not

would effect their purpose, and of which they were tenacious.

Their influence in congress, had by this time become so great,

that the appropriation, ^as for a time suspended; and even

.rendered doubtful. The same party, was however willing to

see the treaty with Spain, carried into execution, and readily

passed an appropriation for that object. It was sent to the

senate, and there suspended, on an informal understanding

among the majority, that until the house of representatives

passed the bill for the appropriation in aid of the treaty with

Britain, they would not pass the bill, in favour of the Spanish

treaty: determined that both should ?hare the same fate. And
moreover, that the responsibility should fall on the party, who
had projected the violation of the public faith, pledged in the

exact terms of the constitution by the treaty making power.'

When the determination of the senate came to be kaownj
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though extending only to a part of those who had advised the

ratification of the treaty—the republicans of the house, as they

How styled themselves, did not choose to risk their popularity

on their avowed principles; but relented, and passed the bill

which they had before refused. This removed all difficulty.

Andrew Ellicott, a distinguished mathematician of Philadel-

phia, was despatched by the president, as commissioner on the

part of the United States, to ascertain the latitude of the line

on the Mississippi, and to have it run, to receive the posts; and

in fine, to execute the treaty with fc pain. Why it was not prompt-

ly done in good faith, will appear in the transactions of 17P7.

In the mean time, there were really three parties in Ken-

tucky, which deserve at least a description:

1st. The ''American Party ,'' the federalists, detached from all

foreign interests and in^uence; their numbers however were

but small, and so perfectly overrun and hiowbeaten, by

the other two, as not only to be merely incapable of doing any-

thing; but deemingit prudent, and even necessary to be silent;

with a very few exceptions.

2d. The great "Jeffersonian Party," inclining to America,

but hating England, and much attached to France; strongly

sympathizing with their atlantic brethren of the same political

sect, and much disposed to abuse the federalists—because

among other things they did not resign the government, to their

leaders. In the main, the great body of these, meaning well,

but deluded—mistaking friends for foes, and foes for friends;

right measures for wrong, and wrong for right; affectation for

principles, and pretence for knowledge.

3d. The "Spanish Party," a small, but persevering band,

like moles working in the dark; joining the Jefferson faction,

the more effectually to oppose the federalists, and to identify

themselves with the infatuated multitude; who they were to

have on their side, should they succeed. What hopes, and

expectations had been defeated, by the public treaty with

Spain! Had it not have taken place, Mr. Sebastian would

have had one for them—and that would have been satisf§£-
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ton* to their minds, that the United State?, never desired to

obtain the navigation of the Mississippi for the western people;

while these meritorious patriots had. Colonel Nicholas, could

have made it all as plain as a noonday sun. While every

intelligent man of reflection, would have seen that this under-

handed intrigue, and the expectation of Spain, that Ken-

tucky would detach herself from the union on that account,

had impeded the attainment of the object, for year?.

Such was the situation of Kentucky as to parties: The

general election was to take place in May. As it approached,

it excited considerable interest; every part of the legislative,

arid executive departments, were to be reorganized. The

choice of electors, of governor, and senators, had become an

object—the aristocracy of the senate was to be checked, extir-

pated, or overawed. The governor, though possessed of a

negative upon bills, which no less a force than two-thiroT'of

both houses, could overcome, had however, so used it, as not

to alarm the democrac)—and he was, as yet, no aristocrat.

General B. Logan, and James Garrard, Esq. perhaps, he

should be styled, "I^everejnd"—as he had recently been, or

was then a preacher in the Baptist society; were the candi-

dates, for the office of governor. Both were thought sufficient-

ly democratic; and the votes were nearly equal; Garrard, was

certified to be the governor. The first of June, he entered

into the office, and chose for the secretary, Harry Toulmin,

who had been a follower of Doctor Priestly in England, and

recently a preacher, of the Unitarian sect. Hence they

preached no more, but left the care of souls to others—and

applied themselves to the more immediate duties of their re-

spective offices; which they discharged to the general satis-

faction.

At the November session of this year, which was opened as

was the first, by Isaac Shelby; the governor, in person made

the following communication, in substance:

"Gentlemen of the Senate and House of Representatives:

"I cannot neglect this opportunity of expressing through

von to my fellow citizens in general
l the grateful sense, of obli-
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gation which I feci, for the expression of confidence, evincef

in my election.

"Having no views, but such as embrace the good of the

commonwealth; I enter into the duties ofmy office, with the

hope that my unwearied diligence will enable me to fulfil the

expectation of my constituents.

"With peculiar pleasure it is, that I call your attention t©

the present state of the country, contrasted with what it later?

was, involved in war with a cruel foe, on all our borders—and

now, "hy the directions and exertions of the federal govern-

ment, as the instrument of a wise and gracious providence, the

blessings of peace, no longer in expectation, are in our enjoy-

ment." Add to this, the increase of population ; the extension of

the settlements to the extremities ofour territories; the flourish-

ing state of agriculture; the increase of improvements; the

establishment of manufactures; a year of the greatest plenty, in

succession to one of the greatest scarcity, with the hopeful pros*

pects opening to agricultural industry, and commercial enter-

prise, by means of thelate treaty with Spain; which has opened

i he navigation of the Mississippi, and a port at Orleans, for us;

objects long and ardently desired: and with this accumulation

of blessings, extending our views to the security of our rights

by means of our constitutions and laws, 1 might ask in the ex-

ultation of an American citizen, where is the nation, that hath

greater reason to be thankful, contented, and happy?

"Thus fortunately circumstanced, our present situation seems

peculiarly favourable to legislative deliberation; while it in-

vites the attention to a calm review of the laws in force. Suffer

rue to refer you to some of them. The first to be mentioned,

as directly affecting humanity, are those of the criminal code

;

and the law respecting grand juries. Crimes of magnitude

escape punishment, while those of a trivial nature are punished

with an undue severity: And however this course of procedure

may suit despotic governments, it derogates from the justice?

and the honour, of a free and enlightened state.

"In relation to the adjustment of the boundary between Vir«

giuia and this state, the executive will want the aid of the



KENTUCKY. iSt

legislature. Commissioners have been appointed by each state

;

yet the business, I am sorry to say, has not terminated so haj -

pily as was anticipated ; owing to a disagreement between them

in construing the law upon which they were to proceed. The

commissioners' report on the subject will be laid before you.

"Gentlemen of the House of Representatives: The expenses

incurred in the business of the commission, together with the

compensations to those engaged, are yet to be provided for;

on you it devolves to make such provision, which is respect-

fully recommended to your consideration.

"The general revenue laws of the state seem to require enrc-

ful revision. The act establishing a permanent revenue, sc ems

to have undergone so many hasty alterations, that it has become

so complex, and susceptible of so many constructions, that its

operation is considerably impeded, and sometimes its effect

defeated. While the collectors are authorized to collect the

arrearages of 1792, and '93, it is doubted if the law will com-

pel them to pay the money collected, into the public treasury:!

The attorney general says it will not. Another part of this

law, subjects land not entered for taxation within a limited

time, to be forfeited to the state. Can, or ought, such for-

feiture injuriously affect the rights of others who have com-

plied with the law? It may be a question, as to nonresident^

whether the forfeiture is not an infraction of the seventh arti-

cle of the compact with Virginia? and if so, a violation of the

constitution? These matters being deemed worthy of atten-

tion* are on that account presented to your view.

"Gentlemen of the Senate and of the House of Representa-

tives: The act authorizing the governor to transmit certain

papers to the secretary of the war department, &c. has been

acted upon by my predecessor; measures were also taken I*

settle the accounts and receive the moneys 1 have been off*-

fially informed that the claims were not allowed; on thr.

ground that they had not been provided for by law, and that'

an application to congress was necessary. I shall lay the

papers before you, and wait for instructions.

"The Green River settlers, availing themselves of the act of

!a5t session, have paid about four thousand pound* into the
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public treasury for lands taken up. Those who have not paid,

have no doubt forfeited their claims to the state—but 1 do

very sincerely recommend them as proper subjects of legisla-

tive indulgence.

"The auditors statement exhibits a balance of more than

eleven thousand pounds, in favour of the state. This is a sub-

ject on which I congratulate you; and at the same time take

the liberty to express a hope that its disbursement, will be on

objects cf general utility.

"The act for transcribing certain entry books, has been

Complied with.

"The appointments to office, since last session, will be laid

before the senate.

"Before I take my leave, permit me, fellow citizens, to as-

sure you of my promptness to concur with you in the prosecu-

tion ofevery measure which will promote the further prosperity

and happiness of the commonwealth, and secure those blessings

of which Heaven has given us the possession.
7 '

This said, the governor retired, as did the representatives,

an*J casual auditors; well pleased with the speech, though writ-

ten, and read. In truth, it will be found on examination, to

contain in a simple and penpicuous st)le, much useful and im-

portant information, of an historical, as well as legislative cha-

racter; and of a pleasing nature in general.

In corroboration of what was said of the extension of the

settlements, &c. a number of new counties were created by

acts of this session.

The first, was Bullitt, composed of parts of Jefferson and

Nelson counties; "beginning on Salt river opposite the mouth

of Mill creek; thence a straight line to the Elk lick, near Mr.

Chapman's; thence a straight line to Floyd's fork, where the

public road from Louisville to Bardstovvn crosses the same at

Hickman's; thence a direct line to a point on the boundary

line between Shelby county, and the said county of Jefferson,

seven miles northwardly of the mouth of Plumb creek; thence

with said line to Salt river, at the mouth ofPlumb creek; thence

with a straight line to the mouth of the west fork of Coxe's

creek; thence up the same to the head; thence to the nearest
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waters of Wilson's creek; thence down said creek to its junc-

tion with the Rolling fork; thence down the same to Salt river,

and down that to the beginning." To take effect from and

after the first day of January, 1797.

Next, Logan county was divided, and a new county created,

from and after the first day of March, 1797, to be called Chris-

tiax: "beginning on Green river, eight miles below Muddy
river; thence a straight line to one mile west of Benjamin

Hardin's; thence a straight line to Tennessee state line, where
it crosses the Elk fork; thence along the said line to the Mis-

sissippi; thence up the same to the mouth of the Ohio; and up
the same to the mouth of Green river; thence up the same to

the beginning. 1 '

Montgomery was a third county erected at this session, and
to have effect from and after the 1st day of March, 1797: "be-

ing on the Bourbon line, at a red oak tree, marked C. L,

on the side of the road leading from Mount Sterling to Paris;

thence a straight line to strike the dividing ridge between
Hinkston's and Stoner's waters, where the road leading from

Winchester to Mount Sterling, crosses said ridge; thence the

same course continued, crossing Red river, until it strikes the

Kentucky river;"' and including all that part of Clark county,

which lies to the north and east of the above boundary, in the

said county of Montgomery.

Bracken county was also created at this session: it was com-

posed of such parts of Mason and Campbell, as were included

within bounds "beginning on the Ohio river, one and a half

miles below the mouth of Lee's creek; from thence a direct

line to the north fork of Licking, such a course as will inter-

sect the end of a line drawn nine miles due west from Mason
court house ; thence a direct line to the mouth of Beaver creek,

on Licking; thence down Licking to a point half-way between

the confluence of the north and south forks thereof; thence a
direct line to the mouth of Big Stepstone, on the Ohio river;

thence up the same to the beginning:'' to have effect from and
after the first day of June, 1797.

vol. II. A*
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The register was placed on the civil list, and allowed a

yearly salary of two hundred pounds.

Logan county was again divided, whence sprang Warren;
to have effect from and after the tst of March, 1797: "begin-

ning at the mouth of Little Muddy creek; thence a direct line

to the old Buffalo ford, about one mile above James Hall's, on

Gasper river; thence a direct line to Colonel Dugan's, so as to

include him in the proposed county; thence a line to strike the

Tennessee line, so as to include a settlement known by "the

Georgia settlement" in the said county of Logan; thence with

the Tennessee line to the Cumberland river, and up Cumber-

land to the Green line, and with the Green line to Green river
?

and down Green river to the beginning."

A sixth county was made, by the name of Garrard: to take

effect from and after the 1st day of June, 1797; "beginning at

the confluence of Dick's river, with the Kentucky river; thence

up Dick's river, with its several meanders, to the mouth of

White Oak creek; from thence a direct course to the tan-yard,

where the road leading from the mouth of Hickman to the

Crab Orchard crosses Gilbert's creek; thence continuing the

same course to the Madison county line; thence with said line

to Harmon's lick; thence to the White lick, and down the

W^hite Lick fork to Paint Lick creek; and down the said Paint

Lick creek to the Kentucky river; thence down said river to

the beginning."

This general assembly, probably under the influence of the

governors recommendation, seems to have become the revisers

of former acts; which they ~ometimes duplicated, and some-

times reduced into one: whether they were cleared of their

complexity, and ambiguity, may well be doubted.

The titles of some of these reducing acts, will be recited:

1st. "An act to reduce into one, the several acts for esta-

blishing county courts, and regulating proceedings therein,

and concerning the appointment of justices of the peace, and

their jurisdiction." And in fact, a new law was made, contain-

ing twelve sections, occupying five large octavo pages, which
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without repealing, by construction, superseded all former laws

on the subjects coming within its provisions.

2d. "An act to amend an act entitled 'An act to establish

an inspection of flour and hemp.'" Neither had this any re-

pealing clause. This had only five sections.

3d. "An act to reduce into one the several acts and parts

of acts concerning limitations of actions." This had nine sec-

tions; but no repealing clause.

4th. "A collection of the acts or parts of acts of the Virginia

assembly concerning the titles to lands in this commonwealth."

This, though not in the usual style of enactment, was an act;

and received, like other acts, the approbation of the governor.

This extended to many pages, and with some prelections by

the editor of the laws, together with those passed by Kentucky,

as amendments, not less than eighty.

5th. "An act to reduce into one the several acts concerning

the examination and trial of criminals, grand and petit juries,

veniries, and for other purposes." This act has sixty-two sec-

tions, a repealing clause, and something over twelve pages:

yet its subjects are ill digested.

6th. "An act to amend an act entitled 'An act to establish

district courts in this commonwealth.'" This act has twenty-

five sections, five pages, and a repealing clause.

7th. "An act to reduce into one the several acts for prevent-

ing vexatious suits, and regulating proceedings in civil cases."

Thirteen pages, and forty-five sections, sufficed for the subjects

of this act. No repeal of former laws.

8th. "An act to reduce into one the several acts establishing

courts of quarter sessions, and directing the proceedings there-

in." Only five or six pages, and seventeen sections, without a

repealing clause, comprehended the contents of the act with

the foregoing title.

9th. "An act to reduce into one the several acts directing

the rules a; d proceedings in the courts of chancery." About

eight pages, and thirty-nine sections, without a repealing clause,

contain the matter of.this act.
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10th. "An act to reduce into one the several acts and parte

of acts, concerning executions, and for the relief of insolvent

debtors." Nineteen pages, and thirty-eight sections, no repeal

of former laws, furnish room for, and denote the distribution

of, the contents of the foregoing act.

These may suffice, for specimens of legislation at this session,

in relation to public acts. These, however, were not exempt

from the fate common to all preceding laws, of being amended;

that is, altered, and changed. It is possible that some of the

acts whose titles have been recited, were furnished hy the

public revisers: not the more perfect on that account.

Among the various other acts, passed at this session, which

will not he noticed, there is one, which although it has been

made the subject of remark, will still elicit further observation:

and the more especially, as it carries the practice of abolish-

ing courts, and of removing judges, by act of the legislature, to an

extreme which completely overturns, and renders nugatory,

those parts of the constitution, which were intended to secure

to the judiciary department a reasonable share of independence

of the legislature: such as, that "the judges shall hold their

offices during good behaviour ;" and although impeachable,

or removable upon an address to the governor, yet requi-

ring that two-thirds of the senate must concur to effect a

removal in the first case; and the same proportion of both

houses, to sanction an address, in that mode of procedure.

—

Besides, that the eternal principles of justice, require, that one

accused, although a judge, should have an opportunity of hear-

ing the allegation, and of .defending himself, before he is con-

demned. Again—it is asserted, that a judge receiving a com-

mission under the constitution, to be held during good behaviour,

has a legal right vested in him, upon that condition; which is held to he

as clear an inference of constitutional law, as that he has a right to

decide the cases brought before him. These considerations not-

withstanding, the legislature of this session (others having pre-

viously attacked and destroyed the inferior courts, and thus

displaced the judges) passed "An act establishing the court of
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appeals/* Having the character of an original law; whereby

the court of appeals then in existence, had it operated, must

have been superseded, or duplicated. The governor, however,

as it seems, approved the law, but neglected to execute it;

—

so that it had no effect, but to demonstrate the lust of law-

making. The fact of the passage of the act, &c. stands on

record: the precedent is complete, as to its passage: motives

arc not known, nor need they be asked for—because they may

be concealed, feigned, or disguised. These precedents have

since been variously repeated, and once at least, in order to

get rid of a judge, or judges; hereafter to be seen.

Another act of great importance to society, and especially

in the administration of justice, was one, entitled, "An act to

reduce into one the several acts or parts of acts concerning

sheriffs.'" This act has thirty-four sections, no repealing clause,

and covers between twelve and thirteen pages—importing by-

its title, and so understood among the people to include everj

thing appertaining to the rights, disabilities, and duties of

those officers. Upon this construction, however, some impor-

tant provisions, contained in former laws, both as to principal,

and deputy sheriffs, calculated to guard the people against

malepractices, were left out of this revising, and reducing act.

Such as for example, that the principal, should not farm, let,

or sell, his office—that a deputy, should not act as such, for

more than two years in succession, &c.

Several laws were to improve the administration ofjustice,

such at least, is supposed to be their object—such as, for in-

stance, "An act directing the method, of proceeding in courts

of equity against absent debtors, or other absent defendants,

and for settling the proceedings on attachments against abscon-

ding debtors;" "An act for the relief of eredi tors against fraudu-

lent devises;" and "An act directing the mode of suing out

and prosecuting writs of habeas corpus:" besides others, refer-

red to in a previous part of this history. It remains to mention

some which interfered with private rights; and were wholly

exparte. Such as "An act authorizing Harry Innis to convey

ccrtain lands;" "An act to vest the estate of Joseph Barnctt
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deceased, in eommisssoners, for the benefit of his creditors-/*

and "An act for the relief of Isaac Butler." In all fifty-three

acts, covering two hundred and forty-three pages—the mere

titles only, 01 eight being inserted.

This species of information, will give some idea of the rapid

multiplication of the laws, of their imperfection, and frequent

alteration ; of the variety of subjects acted on, and of the little

care and great labour, of legislators.

Before the narrative for the year is closed, it is deemed per-

tinent to remark, that a breach made by the rulers of France,

with the United States, ostensibly on account of the late treaty

with Great Britain; was growing with the lapse of time, and

occurrence of events. President Washington whose patriotic

and liberal mind, embraced the hope, dear to him, of uniting

anti-federalists, to federalists, and of presenting to foreign

nations the formidable image of an undivided people, in sup-

port of a national government; had, on the same principle that

he took Mr. Jefferson into the cabinet, afterwards sent Mr.

Monroe as minister to France: who instead of serving his pa-

tron and the United States, by firmly and ably maintaining the

line of policy adopted by them ; which was to maintain inde-

pendently, the neutrality of the United States, in all their

rights of treaty, and otherwise; forgot, it would seem, his office,

and his duties; countenanced unfounded, and untoward claimg

of France, upon his own government; and even cherished her

discontents, and growing resentments, ostensibly on account of

the treaty; but really because the United States would not

ioin her, in the war against Great Britain. Under these cir-

cumstances, and urged by his anxiety to have a full and just

representation of his past transactions, as well as of his present

disposition, and future views laid before the French govern-

ment, before it should take any practical measures, of a violent

or unfriendly character; the president determined to super-

sede Colonel Monroe, by the appointment of General Charles

Coatsworth Pinkney. A man of high merit, the most unble-

mished character, and known partiality to France; but of the

president's politics, as to foreign nations, and the conduct of



KENTUCKY.
i fa

(he United States: him, the French cabinet assuming much

haughteur refused to receive. And thus shut the door tfgaii si

those friendly communications and explanation^ which he

destined to make. When a friend is spurned from the door of

a friend, what but enmity can ensue? Nay, it was evinced

already, at least on the side of France. She, although unprin-

cipled, and eager for plunder, did not think it yet expedi

to strike the decisive blow. There was an approaching elec-

iion to take place in.the ensuing autumn, of persons to choose

a president, and vice president of the United States. An
opinion, had gone abroad, that President Washington, would

withdraw to private life; and that Mr. Jefferson would proba-

bly succeed him: in that event, France, whose friends in the

United States (Kentucky furnishing her full quota) were not

only numerous, but noisy, expecting every thing to be conce-

ded to her, did not like to endanger the loss of those friends,

by precipitate measures. Therefore she tempered her ire,

with a few grains of policy. In the mean time President Wash-

ington, published his valedictory; in which he declined fur-

ther service. This removed, all difficulty from the Jefferson

party, who till then had been kept in suspense by the usual

expression of public opinion in favour of Washington. For

although the leaders of the party, had deserted, and denoun-

ced him; yet many of their followers in all other points, with-

drew from them, on this. Nor was it long before t\ic rival can-

didates were known. John Adams, then vice president, was

taken up by the federalists, for president; and Thomas I i;,k

nev, late minister near St. JamesVs, for vice president. The
other party, exerted itself for Mr. Jefferson alone.

Their previous contests, about the British treaty, in which

the house of representatives in congrcs.-, as to several points,

exhibited a majority of Jeffersonians, disaiYectcd Americans,

French party, or "republicans," as they called themselves, had

produced great heats, and animosities; and which were by no

means allayed in this contest. Admitting both parties to have

been sineere, of which there is no reason to doubt, as men may
be as candid in error, as when correct; when in the wrong. a*
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in the right; vet it is to be asserted upon the most deliberate

review, that the neutral system adopted by the president, and

supported by the federalists, was the true and genuine Ameri-

can policy; while the course pursued by Mr. Jefferson, and

las adherents, was of a character perfectly the reverse. So

that if they made pretence to be honest men, they proved to

be weak politicians; except in the art of managing the multi-

tude. Their means for effecting this object, being adverted

to, will be found to place their morality upon no higher a grade

than that of their national policy; suppressions of truth, and

assertions of falsehood—gross misrepresentations of federal

men, and measures, had been, and continued to be, the course

pursued by them. President Washington, as already seen, so

far from escaping them, had been, and yet was, an object of

their peculiar resentment, and malicious animadversion. No
review, however, can do justice to the parties in this contro-

versy, without recurring to French affairs; nor can more than

an epitome be offered.

To Louis XVI. of France, the United States had rendered

their thanks, and their gratitude, for aiding them in their at-

tainment of independence. But a revolution had taken place

in that country, and the head of Louis had been cut off by a

triumphant party, who had determined to send a minister to

the United States: always an important measure in its com-

mencement; but in that instance, much enhanced by atten-

dant circumstances, both in Europe and America. President

Washington, expecting this new minister in 1793, had made

certain queries, as his manner was, on interesting occasions,

touching his reception, in order to have the opinion of his

cabinet ministers; although probably, he did not doubt as to

any one of the points. Mr. Jefferson was one of those minis-

ters: and although the queries, were resolved in favour of the

reception of the minister from the French republic, as it was

called, who was Mr. Genet, a firebrand, as already seen, yet

these queries, about this year, were brought forth in one, of a

series of virulent publications against the federal administra-

tion. Making the mere matter of consultation, the topic of an
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inilammatory philippic against the president. An extract is

worthy of commemoration; notwithstanding its fabrication was

the result of treachery, no less than of the most rancorous

party spirit: for the document referred to, had been commit-

ted in confidence", to the cabinet ministers only. It commences:

"The foregoing queries were transmitted for consideration, to

the heads of departments, previous to a meeting to be held at

the president's house. The text needs no commentary. It

has, stamped upon its front, in characters brazen enough for

idolatry to comprehend, perfidy and ingratitude. To doubt,

in such a case, was dishonourable; to proclaim those doubts,

treachery. For the honour of the American character, and of

human nature, it is to be lamented that the records of the

United States exhibit such a stupendous monument of degene-

racy. It will almost require the authenticity of holy writ, to

persuade posterity that it is not a libel, ingeniously contrived,

to injure the reputation of the saviour of his country." While

this was said, with the view of persuading the people that the

president was the enemy of France, and thus alienating them

in their enthusiastic admiration of the revolution, from him,

who is confessed to have been the saviour of his country. Mr.

Jefferson, either knowing his own negligence, by which his

copy of these queries had got into the hands of his clerk, Mon-

sieur Freneau, and were thence conveyed to the French

legation; or conscious that he would be suspected of having

betrayed the confidence reposed in him, thought it necessary

to write to the president, and assure him, "that this breach of

confidence must be ascribed to some other;" taking occasion

to reniark withall, in the same letter, "that he was totally ab-

stracted, from all party questions."

To this letter, the president replied:

"If I had entertained any suspicion before, that the queries

which have been published in Bache's paper proceeded from

you, the assurances you have given of the contrary, would have

removed them—but the truth is, I harboured none.

"I am at no loss to conjecture, from what source they flowed;

vol. n. B*



202 HISTORY OF

through what channel they were conveyed; nor for what pur-

pose they, and similar publications, appear.

"As you have mentioned the subject yourself, it would not

be frank, candid, or friendly, to conceal, that your conduct has

been represented as derogating from that opinion I conceived

you entertained of me; that to your particular friends and

connexions, you have described, and they have denounced me,

as a person under a dangerous influence, and that if I would

listen more to some other opinions, all woufcfcfre well. My an-

swer invariably has been, that 1 had never discovered any thing

in the conduct of Mr. Jefferson, to raise suspicions in my mind,

of his sincerity; that if he would retrace my public conduct

while he was in the administration, abundant proofs would

occur to him, that truth, and right decisions, were the sole ob-

jects of my pursuit; that there were as many instances within

his own knowledge, of my having decided against^ as in favour

of the person evidently alluded to; and moreover, that I was

no believer in the infallibility of the politics or measures of

any man living. In short, that I was no party man myself.,

and that the first wish of my heart was, if parties did exist, to

reconcile them.

"To this I may add, and very truly, that until the last yeni

or two, 1 had no conception that parties would, or even could,

go the lengths that 1 have been witness to; nor did 1 believe,

until lately, that it was u ithin the bounds of probability—hardly

within those of possibility—that while I was using my utmost

exertions to establish a national character of our own, indepen-

dent, as far as our obligations and justice would permit, of

every nation of the earth; and wished by steering a steady

course, to preserve this country from the horrors of a desola-

ting war, 1 should be accused of being tiie enemy of one nation,

and subject to the influence of another; and to prove it, that

every act of my administration would be tortured, and the

grossest and most insidious misrepresentations of them, be

made, by giving one side only of a subject, and that too in

such exaggerated, and iwlecen] terms, as could scarcely be
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applied to a Nero—to a notorious defaulter—or even to a

common pickpocket. But enough of this— I have already

gone further in the expression of my feelings, than I intended."

Among the infamous libels of the day, were hunted up, and

republished as genuine, a series of feigned and forged letters,

which were written during the war, published in 1777, and

ascribed to Washington, for the purpose of destroying public

confidence in his patriotism, and fidelity to the United States;

for which they were calculated, had they been his production;

but they then detected themselves, by statements, at the time

notoriously false: for which they had been consigned to a

merited execration, and oblivion. But now, published to a
new generation, they had a considerable effect; especially as

the president made no public denial of them, until about the

time lie went out of office.

But one ofthe most insolent and atrocious things which were
attempted to influence the approaching election, was the inter-

ference of Adet, the French minister. He chose this time, to

make a communication of the complaints, whether imaginary
or real, that France had against the United States; and to con-
clude it by recurring to the war, in which he said, "Frenchmen
mingling with Americans, shed their blood, to establish the

independence of the latter in a ferocious war, against those

same Englishmen, who had sworn the destruction of France
now engaged inasimilar contestforliberty and independence."

With much more, pathetically written, and connected with
other representations, calculated to shew that from the present
administration of the government of the United States, and its

supporters, France had nothing to expect, or to hope: that in-

deed his powers as minister were ordered to be suspended-
but that it was not to be considered as a rupture between the
two nations, but as a mark of just discontent, which was to last

until the government of the United States returned to sentiments

and to measures, more conformable to the interests of the alliance

and to the sworn friendship between the two nations. An abstract

intended to produce the strongest possible effect on public fed-
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ing, was made from this lettc , before it was sent to the secre-

tary, and published immediately afier. The design was too

obvious to be mistaken— it was to a£ect the ensuing election.

The contest, in which Kentucky deeply sympathized, as

''republicans," with all other republicans, whether French or

Americans, terminated in due time, in favour of Mr. Adams

for president, and Mr. Jefferson for vice president.

But this was a sore defeat to the rulers of Franc , and their

partisans. There was, nevertheless, created fur them^anew focal

point. Mr. Jefferson was again brought to the capital of the

United States, and once more placed in a prominent situation

in the government. Ii the mean time, I owever, he wrote his

letter to his friend Mazzei. And as it is deemed peculiarly

characteristic of the author, who can but be interesting, it will

be inserted here:

"Our political situation is prodigiously changed since you

left us. Instead of that noble love ofliberty, aid that republi-

can government which carried us through the war, an anglo-

monarchio-aristocratic party has arisen. Their avowed

object is to impose on us the substance, as they have already

given us the form of the British government. Nevertheless

the principal body of our citizens remain faithful to republican

principles. All our proprietors of lands are friendly to those

principles; as also the men of talents.

"We have against us, the executive power—the judiciary

power, two out of three branches of our government—all the

officers of our government—all who are seeking office—all

timid .men, who prefer the calm of despotism to the tempestu-

ous sea of liberty—the British merchants, and the Americans

who trade on British capitals— the speculators—persons inte-

rested in the public funds—establishments invented with views

of corruption, and to assimilate us to the British model in its

corrupt parts.

"I should give you a fever, were I to name the apostates who

have embraced these heresies. Men who were Solomons in

COUNCIL, AND SAMPSONS IN COMBAT, BUT W,HOSE HAIR HAS BEEN

CUT OFF BY THE WHORE OF ENGLANPe
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uTbey would wresH from pi thai liberij I h-we 1 ve ob-

tained by so much labour and peril; but we shall preserve it.

Our mass ofweightand riches is bo powerful, thai we have no-

thing to fra'r from any attempt against as b) force* It is «ufli-

rient that we ^uard ourselves, and thai we break tl^ Lilliputian

ties by which they bound ns in the first slumbers which su<

ed our labours. It suffices that we arrest the progress of thai

Bys^em of ingratitude and injustice towards France, from which

thej would alienate us to bring us under British influence.

(Signer!) «TIIO: JEFFIT^O.V"
This letter was published in the Paris Monrteur, of the 25th

ofJanuary, 1797: of course, written the year preceding—that

is, while Mr. JelFerson was professing an abstraction from all

political questions, and making to President Washington, pro-

fessions of his respect and esteem. Calender's libels against

that great and good man, since known to have been approved,

and paid for, by Mr. Jefferson; might have been more gross

upon the president, and the federalist?, who supported him,

but they could not have been more complete, or comprehen-

sive. Thus, and by other means no less obvious and flagrant,*

was the animosity of France against the United States kept up,

encouraged, and fomented, by prominent and influential citi-

zens ofthe United States. While for this, and other evidence

no less conclusive, or that Mr. Jefferson was the enemy of

England, and of his own government, in favour of France, did

the latter adopt him, of which demonstrations were given, as

her candidate for the presidency of the United States. So far

from this interference of a powerful foreign nation giving alarm

to the party here, and inducing it to withdraw, it felt itself

strengthened by it, and pleased with it; notwithstanding that

the rulers of France still continued the door shut against the

American minister, General Pinkney: who had been sent to

them in the true spirit of amity and peace: and as a confirma-

tion of their French feeling, the whole anti-federal phalanx

throughout the United States, Kentucky included, gave iis

vote, to Mr. Jeiferrojj -for' 'president: at the very time, to..,
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the commerce of the United States was suffering severe inju-

ries, from the depredations of French cruisers* in the West

Indies. But this history is compelled to forbear details on

these subjects.

[1797.] Mr.. Adams, having become the president of the

United States on the 4th of March, 1797, could not withhold

his attention from the relative conditions of France, and the

United States; and feeling as a true American executive, on

the receipt of General Pinkney's despatches, issued his procla-

mation soon after, for congress to meet on the 15th of Jane.

At the meeting of congress, the president pursuing the exam-

ple set him by his immediate predecessor, made his communi-

cations in person. Adverting to the speech of the president

of the French Directory, delivered to Colonel Monroe, in his

last audience ; he said, that it "disclosed sentiments more alarm-

ing than the refusal of a minister; because more dangerous to

our independence and union; and, at the same time, studiously

marked with indignities towards the government of the United

States. It evinces a disposition to separate the people from

their government; to persuade them that they have different

affections, principles, and interests, from those of their fellow

citizens, whom they themselves, have chosen to manage their

common concerns; and thus to produce divisions fatal to our

peace. Such attempts ought to be repelled with a decision

which shall convince France, and the world, that we are not

a degraded people, humiliated under a colonial spirit of fear,

and sense of inferiority, fitted to be the miserable instruments

of foreign influence, and regardless of national honour, charac-

ter, and interest."

The president further avowing, the friendly and pacific dis-

positions of the government towards France, declared his inten-

ded attempt at further negotiation: pursuing this idea in good

faith, he instituted the commission of Pinkney, Marshall, and

Gerry; to whom he gave instructions to endeavour to effect

reconciliation, and preserve peace, by all means compatible

with the honour, and the faith, of the United States; but no
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national engagements were to be impaired; no innovations to

be made upon any internal regulations which had peace for

their object; nor were any rights of the government to be sur-

rendered*

Accordingly, the attempt at reconciliation was renewed

—

the envoys presented themselves in Paris, and were haughtily

refused to be received.

In the mean time, insults on them were multiplied; and

depredations on the commerce of the United States increased

to a degree of open hostility. So firmly fixed, neverth*
I

were the anti-federal party, in their principles, and their policy,

that but few defalcations took place in it: while it regularly

opposed the measures offered, to place the country in a state

of defence: exclaiming equally against a navy, and an army.

These men called themselves "republicans'
1—the French

called themselves "republicans"—and although the latter had

proved themselves, to be ferocious, ambitious, and depredating,

even as to the former; yet they could not raise their hands, nor

voices either, "against their brethren, of the same principle.
1 *

Such is the infatuation of faction, and party spirit, when it

takes a foreign direction, and yields itself to the influence of

sinister politicians: who, conscious of their own want of merit,

and yet goaded by their ambition, to aspire to primary, or

other high offices: which they cannot expect to attain by direct

and honest means, resort to arts calculated to impose upon and

delude the most ignorant, and always the most numerous por-

tion of the popular mass; and who, in republics, have but top

often the |
reponderance in the affairs of government: thong

beyond their understanding, as they are out of the range of

their information and reflection. It being taken as an admitted

postulatum, that no man can decide correctly, nor should he I e

called on to decide at all, that which, he does not, and has not

capacity, to understand.

The legislature of Kentucky assembled in the month of

February of tins year, and res urn :u the business of law m ng,

and mending. Like those of the last session, many of them

are collecting and reducing: acts. The titles of sem. oft em
will here be inserted:
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1st. "An act to reduce into one the several acts concerning

mill dams, and other obstructions in water courses." This act

has only fourteen sections, and five pages.

2d. "An act to reduce into one, the several acts concerning

wills, the distribution of intestates' estate, and the duty of ex-

ecutors, and administrators." Fourteen pages and fifty-eight

sections, comprehend this act: which like the preceding, has

no repealing clause. Whether such acts simplify, or compli-

cate, the legal code, can hardly be a question.

The following is*an original—"An act making an additional

compensation, to the secretary of state, and certain other offi-

cers of government."

This act declares that the salary of the secretary shall be

two hundred pounds annually—and that there shall be allowed

to the auditor, register, and treasurer, fifty pounds each annu-

ally, in addition to their present salaries.

"An act concerning occupying claimants of land." This is

the title of an act, which passed the house of representatives

in 1794, but was rejected in the senate then, and each suc-

ceeding year, till now. But the senate had undergone a change,

by an election in the last year; by which it had been imbued

with much of the popular feeling on this subject, and to that it

now yielded its former opposition.

This act will be found in its preamble, to depict the state

of the country as to conflicting claims to land; and the conse-

quent occurrence to those who had settled and improved the

land as their own, of being evicted from it, b) the establishmes t

of a better claim; but who nevertheless, being subject by the

rules of law, to account for rents, and profits, were equally upon

principles of equity, entitled to be paid for improvements put

upon the soil. In fact, the two modes of proceeding, the one

by ejectment, where the party out of possession had the elder

legal title—the other, by bill in chancery, where the occupant

had the older patent, were in use. In the cases upon bills, if

the chancellor decreed against the occupant, he ordered com-

missi* ners, to take an account of the rents and profits on the

cie side, and of the improvements on the other; and to state

them in a report to the court, on which it decreed, according
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to equity. But if the process was by declaration in ejectment,

and judgment against the occupant, he was subject to be put

out of possession—made account for rents and profits—and

to get nothing for his improvements: unless indeed, be filed bis

bill with the chancellor, of whose jurisdiction there was much

reason to doubt, in the then state of the. law, and thus got an

injunction, to stay the writ of possession, until the matter of

rents, and improvements could be settled. This would be cir-

cuitous, dilatory, expensive, and troublesome. But could the

court of chancery have entertained a bill of the kind supposed?

One principal object of which was, to turn the trespasses (for

such they were in the eye of the law) of the occupant, in rela-

tion to improvements, into equitable claims, or offsets, against

the legal demand of the holder of the elder title, for rents, &x.:

another object was, to reduce those legal demands into so

many items of account to be adjusted by the chancellor, or his

commissioner. The jurisdiction might, as it has been sugges-

ted, well be doubted. When a party goes into chancery, in

order to obtain relief, he is required to exhibit a demand on

the defendant, if not founded on law, at least founded on equity,

not inconsistent with law, or the lawful rights of the defendant.

The only exceptions to this general rule, are founded on fraud,

,' accident, or mistake: none of which appertain necessarily to

the occupant of land, under a bad title. Yet according to the

plain sense of such men as cultivate the soil; and according

to the feeling, and understanding, of the country, as early as

1794, the man, who under a claim derived from the public

records, settled and improved land, should another evict him

by better right, was thought, accounting for injuries, to have

a just claim for ameliorations; on these principles, to avoid

multiplicity of suits, and to place the adjustment of the recip-

rocal claims of the parties on the same footing, whether the

title was tried at law, or in chancery, was the bill under obser-

vation, framed and introduced into the house of representatives,

in the year lust alluded to; its subsequent history to the time of

its becoming a law, and fourteen years' practice on it, without

alteration, may be considered as evidence of its utility, and ef

VOL. II. C*
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its receiving the general approbation of the public. In fact,

had it never been amended, it is believed, that the right in the

legislature to pass it, never would have been questioned. Of
course it never would have been declared unconstitutional,

with that of 1812, which was substituted for it; and Kentucky

would have escaped her present unpleasant dilemma, with the

supreme court of the United States; who have pronounced her

occupying claimant laws contrary to the compact of separa-

tion with Virginia; and therefore nullities. Far from admit-

ting the correctness of this decision of the court, as from

approving of the acts of 1 8 1 2, and 1 820, it is intended, in chro-

nological order, to pay particular attention to each. It may

suffice for the present to say, that the right of the legislature

to pass the first act, was questioned coeval with its introduc-

tion into the house of representatives. James Hughes, Esq.

a lawyer of eminence, and then a member, opposed to its pas-

sage, among other objections, alleged, that it was a violation

of the compact of separation, which had been adopted as a

part of the constitution; and which declared, "that the rights

and interests of lands derived from the laws of Virginia, should

be decided by the laws in force when the compact was made;

and which of course precluded all legislation on the subject."

To this, it was replied by Mr. Marshall, who introduced the*

bill, "that upon the gentleman's principles, the compact had

been already violated, by passing the act of November, 1792,

allowing further time to appoint agents for surveying lands,

&c: that indeed, it might be doubted if the law subjecting

lands to execution, for the payment of debts was not also a

violation of the constitution; for there certainly was no such

law of Virginia, at the date of the compact; and that it did as

certainly affect private rights and interests, of lands derived

from the laws of Virginia. Nay, our revenue laws go to the

same description of rights and interests: they are acts of the

Kentucky legislature—yet their constitutionality has not been

questioned. That indeed, if the doctrines of the gentleman

from Fayette were correct, Kentucky had excluded herself by

compact, from legislating on the subject of her lands, claimed
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under the Virginia laws; then the only raws of origin and de-

rivation of claims to land, known in the country. But he has

mistaken both the character of the bill, and the nature of the

compact. The latter, it is true, confines the decisions on con-

flicting claims derived from the laws of Virginia, prior to the

separation, to the laws in force at the time of making the com-

pact; while the former, supposing the right to be so adjusted,

steps in to adjust, not a matter of right, or interest, existing

pri rt to the separation; nor at all concerning the origin, or de-

rivation of the parties' right or interests in the land itself; but

solely concerning its occupancy, and the mutual demands of

rents on the one side, and for improvements made on the land,

on the other. Demands, which may now be settled and ad-

justed by the chancellor, where the suit is in chancery for the

title, which gives him jurisdiction of the incidents, with the

principal matter; but which it is understood cannot be adjus-

ted where the proceeding is at law ; as incase of ejectment.

Now the purpose of the bill, is to extend the principles of equity

to the eviction by ejectment; and without exposing the occu-

pant to be turned out of possession, unremunerated for impro-

ving the land, and subject to be sued for rents, or driven to a

doubtful suit in chancery; at once to afford him a plain, safe,

and expeditious mode of adjusting these matters, in the court

where the judgment of eviction has been pronounced, and by

the same uniform process, whether the decision was at law, or

in chancery. Cannot the legislature do this? Can it not re-

solve by law, an equitable principle into a statutary provision?

Then neither can it alter any part of the common law. Doc-

trines to which I cannot subscribe. But holding that the

legislature can do all that the bill proposes to do—that it is a

proposition too plain to need further argument; and conside-

ring the objections of the gentleman answered, I am willing to

submit the bill to the house." Which being done, there were

eight votes against it; according to present recollection, the

rest, a very abundant majority, in its favour.

An act of this legislature abridged the sovereign rights of

the people, by forbidding them to choose for sheriff, any person
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n(*v fho United Stales of North America, in framing their

i ..meat. Fortunate]y for them, they were

derived from a government, where trial by jury was practised;

freedom of the press respected—civil rights understood—and

as much regard paid to the preservation of life, liberty,

and property, as in any ancient or modern government, the

world then contained, or probably ever produced; notwith-

standing its monarchical form, and the corruptions which time

had originated, or matured. Americans, were best acquainted

with this model, and to this they have most conformed, after

discarding those parts which were utterly inapplicable and

inadmissible— the king, and lords, with all the paraphernalia

of the crown, and the privileges of the aristocracy. Whereby,

if it were not previously the case, every man in the United

States was reduced to the condition of a simple citizen. Never-

theless, the same personal inequality of rich, and poor, ignorant

and intelligent; capable, and incapable, existed among the

people as before the renunciation of the former government.

And while the three essential powers of government under

every form, the legislative, the executive, and the judiciary,

as in England, were separated, and thrown into different de-

partments; it still remained a consideration of the drst impor-

tance, in what manner those departments should be constituted.

On this inquiry, much diversity of opinion and arrangement,

took place in the different states. The British model, affording

an example of a popular branch cf the legislative body, was

examined, and the mode of constituting if, the more closely, or

distantly, imitated, as the true knowledge of human nature,

and of government, on the one side, or of democratic prepos-

sessions, on the other, prevailed. Every where the legislature

was to be composed of representatives elected by the people;

such was the case of the British house of commons. Still the

most material question remained to be answered: shall all

men of full age vote in the elections, or only a part? Instantly

each side of the proposition had its advocates: the mere sub-

stance of the debate can alone had admittance here. Those

who contended for an equal right of suffrage, referred to the
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right which all had to life, and liberty, and consequentlyw
tbeir protection by government. They asserted the individual

equality of men, and their capacity for discrimination, and

selection. The services which the poorest and most ignoranf

might be called to render the state, in the capacity of soldiers,

sailors, and marines—and their general utility as cultivators or

mechanics. That, admitting a large proportion of those who

would be received at the polls, were ignorant, and had no

property, yet such being generally humble, would be con-

trolled by the rich, who were better informed; and that while

the right of suffrage would be gratifying to them, and interest

them in the preservation of the government, property would

incur no risk, nor those who held it, receive any impediment in

its advancement; even from such as had but little or none.

This was at least specious ; besides, it was at the commence-

ment of a revolutionary struggle, and in a time of war, when

the first state constitutions were made.

On the other side, it was readily admitted, that all the mem-

bers of the state, females as well as males, those under, as well

those over twenty-one years of age, were entitled to the pro-

tection of government, in their lives, and liberties—that such

protection was even due to aliens, and strangers, who might at

any time be in the country—but it did not follow, that such

were entitled to vote for law makers. That the right of suf-

frage was a regulated right; depending upon considerations

of prudence and propriety, connected with the nature of men,

and government. That as to the idea of all men's being equal^

it was chimerical. That it was not true, when applied to the

most savage and least cultivated nations; and that its absur-

dity was still more obvious, when rendered applicable to civ-

ilized society. That all had life, and were entitled to as much

liberty as was compatible with the good of the community;

and that these were necessarily secured by those general laws,

which were or would be, enacted for all. But property, was

no less an object for the protection of government, and the

laws, than life and liberty: for of what value were these,

unless they were comfortable? About which it were to be
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Confessed, there was much diversity of opinion among men.

In one thing however, all must agree, that the acquisition oi

property, or riches, was wholly adventitious; depending mainly

upon enterprise and capacity; that as an inducement to exert

these for its acquirement, it must find perfect security in the

laws, and their administration. That wealth w;is not mer< I;

a matter of personal accommodation; but that it invigorated

the government, improved the country, furnished employment,

and ensured a reward to labourers, encouraged the arts, and

cherished the sciences; whereby society was accommodated,

improved, and embellished; while the blessing of life, liberty,

and free government were extended, enhanced, and rendered

dear to all. But whether these effects took place, or not, every

man of any discernment, must admit, depended essentially

upon the laws which should be enacted, and the manner in

which they would be administered. That the legislative pow-

er, necessarily being supreme, would give tone to the whole

system—that such as were the law makers, such would be the

laws—and that as were the electors of these legislators, sucli

would, they be. That these conclusions were derived, from a

knowledge of human nature, confirmed by observation, and the

testimony of history.

It were then important to decide who should be entitled to

the right of voting for law makers.

There are two general descriptions of men in society, under

the one, or the other, of which the whole may be included: nor

is it believed necessary to make any discrimination more min-

ute—"landholders," and "non-landholders." Among the fust.

we may expect to find intelligence, independence, and a certain

interest, in the good order, peace, and prosperity, of the coun-

try. The other division certainly includes, the most indigent,

the least informed; and those who have little or no interest in

the security of property—in the regular and just administra-

tion of good laws—or in the prosperity of the country. Which

shall rule? We have the model to winch we have frequently

referred, before us. The British house of commons is filled by

the votes of "freeholders," to the exclusion of those who are
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not: the latter being numerically, the majority of the whole,

nation. And to this discrimination, without doubt, and to a

few other circumstances too obvious to need a remark, does

Britain owe her internal peace, improvement, prosperity, and

comforts; her external independence, strength, pomp, and re-

nown. Her most enlighted men are called into her councils

—

her wise men steer the helm of state—those Avho are most

interested in her prosperity, and happiness, make her laws;

while her ablest judges expound and apply them. Order pre-

vails, and every man finds his place. Have you a desire to

know what would be th-e state of things in Britain, were all free

rmales above the age of twenty-one years, to vote in the choice of both

branches ofthe legislature? Then it is only necessary to imagine

the reverse of what it is—and that after a succession of revolu-

tionary struggles, with their usual horrors, the British empire,

laecome a province of France.

But enough, our parent state, and a majority of the original

states adopted the British principle, and required, of the voters,

to be freeholders or land. While Pennsylvania, and per-

haps some others, dispensed with that qualification; requiring

however, in general, the payment of some tax, as evidence of

citizenship, to entitle the individual to vote. And doubtless

were effects traced, they would be found to correspond with

their causes, as above indicated—subject always to the influ-

ence of concurrent, or opposing causes, as the case might be.

Kentucky, which is a secondary state, derived from Virginia,

has in relation to the right of suffrage abandoned her parent*

and taken Pennsylvania for an example, with a further indul-

gence to the voter, who is not even required to have paid a tax

of any kind. The consequence has been to place the preponderating

weight of the government in the hands of those zcho have the great-

est ignorance of its concerns, and the least interest in its due opera-

tion and prosperity. How ehe is its course of legislation, and

its results, to he accounted for? But more on this subject,

after more has been seen.

While it is to be remarked, that the case which gave rise to

these observations, may shew, how by the inadvertence of the
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inters, a specious ground may be afforded the legislature, to

abridge their constitutional privileges. For example, the con-

stitution annexed no manner of qualification, or disqualifi-

cation, to the person offering to be elected sheriff; except that

t
l

ie same man could not be twice elected in any term of

s pears. To this, the legislature by the act referred to, add

a further prohibition, which is to affect both the candidate,

and the voters; for it declares that the latter shall not elect

the former, unless he produces from the auditor, if he ever had

been sheriff, a quietus for all former collections. But if the

legislature could do this, so they might upon the same princi-

ple, require of the candidate, that he should be fifty years old,

worth ten thousand dollars, or have made a pilgrimage to

Jerusalem, &c. The people take this act very quietly—and

nothing is heard about its constitutionality: and thus the sove-

reigns guard their own privileges, no better than they would

those of others; while the legislature is permitted to violate

them with impunity. It is true, the man who had been she-

riff, and who had not in three years collected, and paid in all

arrearages, was unworthy of the office a second time ; and such

should have been the decided and unanimous opinion of the

voters; who on this ground should have rejected him: or if

they did not, the legislature might, by penal laws have made

it his interest not to be a candidate or accept the office if elect-

ed; and thus have preserved the constitution. But enough

of this.

"An act concerning guardians, infants, masters, and appren-

tices,"— collects former laws on these subjects, and places them

under the county courts: the details appear to be adapted^to

their several objects.

"An act concerning titheables, and directing the mode of

laying and collecting the county levy"—also passed at this

session; which subjects all free males, and the owners of all

female slaves, over sixteen years of age, to pay a county tax.

called, a levy, in the nature of an equal poll tax; to be yearly

ascertained by the county courts respectively; collected, ac-

counted for, and disbursed, for county purposes, under their

VOL. II. D*
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direction. Thus, is something collected from a description o'f

citizens, who having none of the kinds of property taxed by the

general revenue laws, would otherwise contribute nothing to-

wards the support of government. It would appear as an ano«

maly in the constitutional system, had it been then introduced

for the first time; but having been used to it while a part of

Virginia, we received this part of the county arrangement

with many others; and adhere to it because we have adopted

it; notwithstanding it confounds the important principle, of

levying money on the people, by a derivative, or second-handed

legislation, with the executive, and judicial, power of inter-

mediate management, and final disposal of the funds. The
same persons at the same time they are members of these

courts, being likewise eligible to the general assembly. Per-

haps it may be said, that this is no more than what takes place

in every corporation, and even, common towns; whose trustees

may levy money, have it collected, and direct its application.

These seem to be convenient powers, and doubtless, should

be provided for by the constitution; it is believed however, that

it would be difficult to deduce such a power from that of Ken-

tucky: which, in its jealousy of levying money on the people,

provides that "all bills for raising revenue shall originate in

the house of representatives;" the senate being allowed, the

right of proposing amendments only. And yet, a secondary

mode of taxing the people has sprung up in the legislature

—

which may originate in either house, and which under the de-

nomination of "county levies," and "town tax," may even ex-

ceed, the general revenue. Upon principle, it maybe remark-

ed, that if the trustees of towns, being chosen by the people,

are their representatives, the same cannot be said, as to the

county courts. While it may well be questioned, whether the

legislature can with propriety transfer the right of laying

and collecting taxes, to a different body of men under any de-

nomination.

Sundry acts for the relief of sheriffs, and others—some au-

thorizing the transfer of real property of infants, and others^

without their consent—one for a lottery, three for divorces, one
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for "taking the sense of the people respecting a convention,-'

and sundry others, making in all forty-three.

The year 1797 after the February session, was one of con-

siderable quiet, though of much expectation in Kentucky.

The United States commissioner, Ellicott, was on the Missis-

sippi, in order to run the line of boundary between her territo-

ries and those of Spain, and to receive the posts, from the latter;

agreeably to the la'te treaty, between the two powers. While

very unexpectedly, the territorial authorities of Spain, intro-

duced various objections, and presented delays to its execution,

as little foreseen, as they were difficult to be explained, by the

United States government; until her commissioner detected

an intrigue between the Spanish agents, and certain citizens

of the United States, one object ofwhich was to continue Spain

in possession of the territory, that she had bound herself to re-

linquish, to the United States! These citizens were Kentuc-

kians principally; and among them, were to be found the

names, of a part of those formerly concerned and already men.

tioned as participating at an earlier stage of the same protrac-

ted and illicit intercourse. The time had now arrived when

a last effort was to be made in Kentucky. And accordingly,

Mr. Thomas Power, the former negotiator, was despatched to

this country, from "the Baron of Carondelet,'
1

to his friends,

or those of Spain, in Kentucky. Mr. Sebastian, then a pen-

sioner, residing near Louisville, and presenting the first point

of approach, became the organ of further communication:

Being furnished with verbal instructions, and written despatch-

es, Mr. Sebastian, rode about fifty miles into the country, to

see his friend Judge Innis, to whom he unfolded his newly fur-

nished budget, containing among other things, the following

very interesting document, viz:

"His excellency, the Baron of Carondelet, commander in

chief and governor of his Catholic Majesty's provinces of West

Florida, and Louisiana, having communications of importance,

embracing the interests of said provinces, and at the same

time deeply affecting those of Kentucky, and the western
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country in general, to make to its inhabitants through the me-

dium, of the influential characters in this country, and judging

it, in the present uncertain and critical attitude of politics, hfgh-

ly imprudent and dangerous to lay them, on paper, has express-

ly commissioned and authorized me to submit the following

proposals to the consideration of Messrs. S. N. I. and M.,f

That is, Sebastian, Nicholas, Innis, and Murray—as declared

by Innis, upon oath—"and also of such other gentlemen, as

may be pointed out by them, and to receive from them their

sentiments and determination on the subject."

"1st. The above mentioned gentlemen are immediately to

exert all their influence in impressing on the minds of the in-

habitants, of the western country a conviction of the necessity?

of their withdrawing and separating themselves from the fede-

ral union, and forming au independent government, wholly un-

connected with that of the atlantic states. To prepare and dis-

pose the people for such an event, it will be necessary that the most

popular and eloquent writers in this state, should, in well-timed

publications, expose in the most striking point of view, the incon-

veniences and disadvantages, that a longer connexion with, and

dependence on the atlantic states must inevitably draw upon them

,

and the great and innumerable difficulties in which they will pro-

bably be entangled if they do not speedily recede from the union:

the benefits they will certainly reap from a cecession, ought to be

pointed out in the most forcible and powerful manner ; and the dan-

ger ofpermitting thefederal troops to takepossession oftheposts on the

Mississippi; and thus forming a cordon of fortified places around

them, must be particularly expatiated upon. In consideration

of gentlemen's devoting their time, and talents to this object,

his excellency the Baron of Carondalet, will appropriate the

sum of one hundred thousand dollars to their use, which shall

be paid in drafts on the royal treasury at New Orleans: or if

more convenient, shall be conveyed at the expense of his

Catholic Majesty, into this country, and held at their disposal.

Moreover, should Mich persons as shall be instrumental in pro-

moting the views of his Catholic Majesty, hold any public employ-
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menl, and in consequence of taking an active pnpt in endeavour-

ing to effect a cor issiop, shall lose their employment—a com-

pensation equal at least to the emoluments o( their office, Bhall

be made to them, by his Catholic Majesty, let their efforts be

crowned with success, or terminate in d itment.

'•M. Immediately after the deiaratipn of independence, fort

Massac should be taken possession of by the troops of the new

government, which shall be furnished by his Catholic Majesty

without loss of time, together with twenty fieldpieces, with

their carriages, and every necessary appendage, including pov, -

der, balls, &c. together with a number of small arms and ammu-

nition, sufficient to equip the troops that it shall be judged

expedient to raise. The whole to be transported at his ex-

pense, to the .already named, fort Massac. His Catholic Majes-

ty will further supply the sum of one hundred thousand dollars

for the raising and maintaining the said troops, which sum shall

also be conveyed to and delivered at fort Massac.

"3d. The northern boundary of his Catholic Majesty's pro-

vinces of East and West Florida shall be designated by a line

commencing on the Mississippi at the mouth of the river Yazoo,

extending due east to the river Confederation, or Tombigbee:

privided that all his Catholic Majesty's forts, posts, and settle-

ments on the Confederation or Tombigbee are included in the

south side of such a line, but should any of his Majesty's forts,

posts, or settlements fall to the north of said line, then the

northern boundary of his Majesty's provinces of East and West

Florida, shall be designated by a line beginning at the same

point on the Mississippi, and drawn in such a direction as to

meet the river Confederation, or Tombigbee, six miles to the

north of the most northern Spanish post, fort, or settlement on

the said river. All the lands north cf that line shall be con-

sidered as constituting a part of the territory of the new govern-

ment, saving that small tract of land at the Chickasaw Bluffs,

on the eastern bank of the Mississippi ceded to his Majesty by

the Chickasaw nation in a formal treaty concluded on the

spot in the year 1795, between his excellency S'r. Don Manuel

Gayoso de Lemos, governor of Natchez, and Augleakabee and
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some other Chickasaw chiefs; which tract of land his Majesty

reserves for himself. The eastern boundary of the Floridas

shall be hereafter regulated.

"4th. His Catholic Majesty will in case the Indian nations

south of the Ohio, should declare war or commit hostilities

against the new government, not only join an*d assist it in repell-

ingits enemies, but if said government shall at any future

time esteem it useful to reduce said Indian nations, extend its

dominion over them and compel them to submit themselves to

its constitution and laws, his Majesty will heartily concur and

co-operate with the new government in the most effectual man-

ner in attaining this desirable end.

"5th. His Catholic Majesty will not either directly or indi-

rectly interfere in the framing of the constitution or laws which

the new government shall think fit to adopt; nor will he at any

time, by any means whatever, attempt to lessen the indepen-

dence of the said government^ or endeavour to acquire aa.

undue influence in it, but will in the manner that shall here-

after be stipulated by treaty, defend and support it in preser-

ving its independence."

"The preceding proposals," says Mr. Power, "are the outlines

of a provisional treaty, which his excellency the Baron of Ca-

rondelet is desirous of entering into with the inhabitants of

the western country, the moment they shall be in a situation

to treat for themselves. Should they not meet entirely with

your approbation, and should you wish to make any alterations

in, or additions to them, I shall on my return, ifyou think proper

to communicate them to me, lay them before his excellency,

who is animated with a sincere and ardent desire to foster

this promising and rising infant country, and at the same time,

promote and fortify the interests of his beneficent and royal

master, in securing by a generous and disinterested conduct,

the gratitude of a just, sensible, and enlightened people."

To which were added other observations, intended to shew

that from the change of circumstances, and political situation

of Europe, there was reason to suppose that the treaty recently
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made with the United States, by his Catholic Majesty, wouM
not be carried into effect by him. That nevertheless, such

was his majesty's benevolent disposition, towards the inhabi-

tants of this western country, that so soon as the/ --hould, by

declaring themselves independent, put it in his maj

power, he would by treaty, grant them a decided preierem e

over his Atlantic connexions, on commercial subjects, by placing

them on a much better footing, than they would be on. if the

treaty of the United States should be executed. This des-

patch was dated Louisville, July 19th, 1797,

Upon its contents, Judge Innis made, as in 180S he stated

upon oath, the following reflections, to Judge Sebastian, wi:h

whom he was in consultation: "Upon which this deponent

observed, that it was a dangerous project, and ought not to be

countenanced, as the western people had now obtained the

navigation of the Mississippi, by which all their wishes were

gratified. Mr. Sebastian concurred in sentiment; but .ob-

served, that Power wished a written answer, and requested

me to see Colonel Nicholas, saying, that whatever we did, he

would concur in. I promised to visit the colonel in two or

three days."

Then stating, that he did not communicate with Mr. Mur-

ray, proceeds: "This deponent rode to Lexington, and had a

conference with Colonel Nicholas, respecting the communica-

tion from Power, who agreeing with this deponent, that the

proposition ought to be rejected; he, Colonel Nicholas, in-

stantly wrote an answer, which was copied by this deponent,

signed by both of us, and directed by me; that the copy of our

joint answer was taken possession of hy me, and has been ever

since in my possession, except for a short time,*' &:c; which

identifies the copy produced; and which follows, without date.

"Sir: We have seen the communication made by you to

Mr. Sebastian. In answer thereto, we declare unequivocally,

that we will not be concerned either directly or indirectly, fn

any attempt that may be made to separate the western coun-

try from the United States. That whatever part we may
at any time be induced to take in the politics of our country.
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that her welfare will be our only inducement, and that we will

never receive any pecuniary, or any other reward, for anv

personal exertions made by us, to promote that welfare.

"The free navigation of the Mississippi must always be the

favourite object of the inhabitants of the western country;

they cannot be contented without it; and will not be deprived

of it longer than necessity shall compel them to submit to its

being withheld from them.

"We flatter ourselves that every thing will be set right, by

the governments of the two nations; but if this should not be

the case, it appears to us that it must be the policy of Spain to

encourage by every possible means, the free intercourse with

the inhabitants of the western country, as this will be the most

efficient means to conciliate their good will, and to obtain

without hazard, and at reduced prices, those supplies which

are indispensably necessary to the Spanish government and its

subjects."

The foregoing was transmitted to Mr. Sebastian; who, it

was ascertained, delivered it to Mr. Power, in the original;

after he returned from a visit to General Wilkinson, comman-

ding the troops of the United States, on the northwestern

frontier.

It is not intended to make many comments on this subject;

after the very few circumstances stated by Judge Innis, it can

but be remarked, that the transaction would seem almost bar-

ren of incidents, were it not for the light thrown on it by Mr.

Power, in rendering to his employer, an account of his mission.

Before, however, that is introduced, it will be proper to

recite the reasons given by Mr. Innis, for concealing these com-

munications from the president of the United States.

"This deponent says the reasons why he and Col. Nicholas

did not communicate the subject to the president of the United

States, were these:

"1st. That it was well known that neither of us approved of

Mr. Adams' administration, and that we believed he kept a

watchful eye over our actions; that the communication must

depend upon his opinion of our veracity; and it would have

the appearance of courting his favour.
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• 2.1. That we both had reason, and did believe, that tbe then

administration, were disposed upon the slightest- pretext, to

send an army to this state; which we conceived would be a

grievance upon the people; and therefore declined making any

communication on the subject, as we apprehended no danger

from ihe Spanish government."

Never, probably, was a witness more unfortunate in assign-

ing reasons for his conduct. They will, however, be passed

without scrutiny.

• The joint answer, wanting a date, deprives tbe subject of

much illustration: while it has made an opening, heretofore

not left wholly unoccupied, for the surmise, that it was not

written, until after General Wilkinson had been heard from;

whose course on the same subject, has been pretty fully deve-

loped by the common friend of the parties, Mr. Power, whose

letters will be adverted to, for illustrations.

The commission with which he set out to visit Kentucky,

&c. is dated, New Orleans, 23th May, 1797, and delivered to

him the 3d of June ensuing. Its perusal fully justifies the

proposals delivered to Mr. Sebastian, as previously detailed.

He proceeded by the way of Nashville, where he was detained

iome days—thence to Louisville, Kentucky—where he was
the 19th of July—and in the neighbourhood of Detroit, the

16th of August—having previously notified his approach, to

General Wilkinson, through Captain Guyon. The general

having gone to Michilimackinac, he took private quarters. On
Wilkinson's return, they had an interview. The following is

extracted from tbe official account of Power:—"General Wil-

kinson received me very coolly. During the first conference

I had with him, he exclaimed very bitterly, *we are both lost,

without being able to derive any advantage from your journey.'

He said the governor had orders from the president, to arrest

me, and send me to Philadelphia—and added, 'that there

was no way for me to escape, but by permitting myself to be

conducted immediately, under a guard, to the fort Massac,

and from there to New Madrid.' Having informed him of the

proposals of the baron, he proceeded to tell me that it was a

vol. u. E*
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chimerical project; that the inhabitants of the western state=
9

having obtained by treaty, all they wanted, would not wish to

form any other political or commercial alliances ; and that they

had no motive for separating themselves from the other states

of the union, even if France and Spain should make them the

most advantageous offers; that the fermentation which had

existed four years back, was now appeased." That French

spoliations had disgusted the Americans, and that some Ken-

tuckians had proposed to him, to raise and march three thousand

men into Louisiana, in case war should be declared between the

United Slates and Spain. That the latter had no course to

pursue under present circumstances, but to comply fully with

the treaty; which had overturned all his plans, and rendered

his labours for ten years, useless. That he had destroyed his

ciphers, &c; and that his honour did not permit him to hold

correspondence with the Spanish government. He complained

that his secret had been divulged: that he had known from

the preceding September, that Spain did not intend to give up

the posts, but would be compelled. That he might be named

governor of Natchez, and he should then perhaps, have it in

his power to realize his political projects.

With respect to to the people of Kentucky, Mr. Sebastian

had a different opinion. He said, if there is a war with Spain,

she will have nothing to fear from Kentucky: and he has in-

sinuated that it will be the readiest way to hurry them on to

take an open part against the Atlantic states.

Mr. Power next gives his own opinion, and says:—"A great

portion of the principal characters in Kentucky, Cumberland,

and the northwestern territory, have been instigators of the

expedition of Genet and Clark, against Louisiana; consequent-

ly they are enemies to those who are enemies of the French:

more than one half of the rest, are those who take the greatest

interest in a more intimate union of the western states with

us; and many of those who remain, as they are not very desi-

rous of gaining conquests over Spain, but only to preserve the.

limits and privileges marked in the treaty, will do what they

can, to avoid hostilities*
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^The people permit themselves to be implicitly governed

by one of the parties mentioned; so that considering these

circumstances, WC may labour under no apprehensions on thjl

account. But other more weight} n asons are opposed to

their declaring themselves independent of the eastern -tates.

I will content myself with relating the principal one. Whilst

they will be making a treaty with the government of Loui>ian;i,

what certainty will they have that the cabinet of Madrid is

not making a treaty at the same time, very different from what

they may have agreed to here? Experience has taught them to

(heir misfortune^ that this is not a mere conjecture. Three

motives alone would be able to impel them to break the con-

federation with the other states, viz:

"1st. War with the French republic.

a2d- A prohibition to navigate the Mississippi, and to esta-

blish themselves in the dominions of the king.

"3d. Their incapacity to pay in cash, their share of the com-

mon duties, (s'^3,000,) or to see the government* intent on

recovering it by force*

"These are the axis upon which their policy turns."'

Other gleanings from the same letter:

"To Mr. Benjamin Sebastian, I communicated the apparent

motives, and likewise the real cause of my mission. He
then proceeded to exhibit certain requisitions with which I

had to comply; as, in case anyone making exertions for Spain,

should lose his office, he should be compensated by the king, fee.

"Consequent to these objects, we (that is, Sebastian and

himself) resolved that he should make them known to Messrs-

Nicholas, Innis, Todd, and other persons in whom he confided,

•who were zealous for the improvement, prosperity, and inde-

pendence of Kentucky; and absolutely refusing to speak to

Murray, or Breckenridge, on the subject, as he mistrusted

both. The first is given to drink, infidelity and perfidy; the

other, is known to hold conferences with them, tending to fulfil

the wishes of the barpn, and to concert measures to that

effect"
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Power had intended to return from Detroit by the way of

Louisville, as at first intimated, to Mr. Sebastian; but General

Wilkinson compelled him, doubtless to prevent detection, to

take a route through the unsettled country of the Miami of the

Lake, and the Wabash, to St. Vincennes, and thence by
Massac, to New Madrid; under the care of Captain Cham-

burgh of the United States' troops, and an escort; ostensibly

alleging that he was a messenger charged with despatches for

him, as commander of the American army, which required an

answer by the shortest, as the most speedy route.

At St. Vincennes, Power despatched a messenger to Mr.

Sebastian; and doubtless awaited his return; but certainly

giving an account of what had passed with Wilkinson; and

his reasons for not returning by the way of the Ohio and

Louisville.

If Mr. Sebastian had not been furnished with two letters,

from Colonel Nicholas and Judge Innis, so that he should be

ready to present Mr. Power, with an answer suitable to the

general's determination, upon which they had uhung the law

and the prophets," without more trouble; why, then it was but

to send to Judge Innis, and get the answer, as soon as he could

see Colonel Nicholas, have it written, copied, and transmitted.

Is this an uncharitable surmise? Why had not the letter to

Power, a date? If it had been written at the first interview

between Innis and Nicholas, in July, no reason can be assign-

ed for not dating it. It was a despatch of a kind which

required a date. But if it was not written until the last of

September, or the first of October, then there was an impor-

tant reason, why it should not bear date. Because there is a

possibility, in every case where any matter is committed to

paper, and delivered to another, that it may appear again;

while. Power's proposals were known to be in duplicate, with

the 19th of July as their date; and should the reply to them

shew a lapse of two months, or more, it would irresistibly

imply, that the interval had been taken for information, con-

sultation, and decision. Then common prudence,, as well as
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intriguing craft, and political sagacity, would withhold the

date from the letter written at Che time now suggested, and

send it as it was, without a date*.

Had these been \ ovtn^ and inexperienced men, had this been

the first time of their meeting to consult on the subject of sepa-

rate treaty with t:>e Spanish authorities, it should be passed

over without a critical expose. But it has been ascertained,

by written doeuments, and the oath of Judge Innis, habitua-

ted, to this intrigue, and a most reluctant witness, as will here-

after appear, that these four persons, last designated for con-

sultation, had in 1795, alter a similar consultation agreed to

send Mr. Sebastian as envoy—and who was prevented from

concluding a treaty only, by that which the United States

had, very unexpectedly to them, just concluded, as already

noticed—and to defeat which, had most undoubtedly been a

part of their object. "Once a prostitute, and always a prosti-

tute,"' is a fair mode of argument—at least, among politicians.

And the historian has a right to adopt it, and apply it, in the

elucidation of his narratives, of political transactions. For
although suspicion is an unlovely trait in private character; it

is the parent of scrutiny; the vigilant sentinel on the popular

watchtower; and the indispensable concomitant of political

sagacity. But suspicion ceases, when facts, and their conse-

quences, become established upon a rational basis of certainty;

resulting from corroborating document?.

Spanish negotiators, and negotiators with Spaniards, had been

accustomed to correspond in cipher: and to write, and read

letters with double aspects. And such is that returned for an

answer to the treasonable propositions made through Power, to

the four distinguished Kentucky patriots, Sebastian, Nicholas,

Innis, and Murray—the latter of whom had, it seems, become

"infidel'
1

to the Spanish cause—and of course was not called

into council, by that ever useful emissnry, Judge Innis. But,

the letter without date: whatever character may be ascribed

to the previous paragraphs; the last, is an overture for enter-

ing into a treaty, with the inhabitants of the western eountrv, by

Spain, in case of the inexecution of the treaty between Spain
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and the united States, at that time obstructed, and suspended,

fcv the Spanish authorities; in expectation Gf the event of this

mission by Power.

But Wilkinson, gave way; and all failed. The general,

knew the army: it was composed of citizens, faithful to the

United States: it had been trained, and fashioned, under

the eye, ar,cT in the spirit of General Wayne; before whom
hery cowered, and sought refuge in secrecy, antipathy,

and concealment. Except a few corrupted by Wilkinson, the

fidelity of the army was unshaken—its courage high—its sen-

timents truly honourable, and federal. Wilkinson was sus-

pected, and he knew, as well as Judge Innis, and Col. Nicho-

las, that he was watched—even by that arch enemy to treach-

£?•?/, John Adams—president of the United States, at that time.

Wilkinson knew more: he knew there were officers in the army,

whose eyes were open to him; and that upon any demonstra-

tion of treachery, he would have been denounced, and arrested.

And he.—what else could he do ?—bitterly reproached his

friend Power, and postponed the execution of his projects, in

favour of Spain, to a future day—perchance, he might be

named, for governor of Natchez: a hopeful event.

In the mean time, the patriots of Kentucky, (if it be allowable

to use the word ironically, so often) conclude their rejection of

proposals to disunion, to the party who made them, in the fol-

lowing terms, viz:

"We flatter ourselves that every thing respecting this im-

portant business will be set right by the governments of the two

nations; but if this should not be the case* it appears to us that it

must be the policy of Spain to encourage, by every possible

means, the free intercourse with the inhabitants of the western

countrv, as this will be the most efficacious means to cultivate

their good will; and to obtain without hazard, and at reduced

prices those supplies which are indispensably necessary to the

Spanish government, and its subjects."

Now, the plain import of this is, that if Spain will persist in

refusing to carry into effect, her treaty with the United States,

bo thai this important business shall not be adjusted between
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the two government?, which we, however, would prefer should

be done; why then it appear? to as, that Spain pursuing her

true interest, will by every possible means open a free inter-

course with the inhabitants of the western country. \
•

then, is within the scope of possible means ofopening this inter-

course for commercial purposes? Certainly, a i

treaty between Spain, and the inhabitants of the western coun-

try. This is not only a possible means: but it is the obvious,

and direct means. Not only that, but the parties had already

digested the articles of such a treaty, ready for signature.

for use—had it not been obstructed by the public treaty maJe

between the two governments; the execution of which. was>

the subject then in controversy.

Add to these facts, and reflections, that these In

overtures, were waved not only with a gentle hand, and a new

inducement to Spain for refusing to execute the treaty—but

that the whole transaction, was withheld from the know]

of the president, because these good citizens disapproved of his

administration, and both their motives, and the true character

of their letter, will be manifest. Not withholding from Col.

Nicholas, the full merit of disclosing to James Ross, a senator

of the United States, his own representation of the proposal.

and rejection, "after the posts had been surrendered b;

Spanish authorities'"—which tested the execution of the public

treaty.

An event of deep interest to Kentucky, notoLly as it secured

to her citizens the free navigation of the Mississippi; but ren-

dered an intrigue, which had divided the people and jeopard

the peace of the country for ten years, destitute of a pin

object, for ils continuance. Of those who received pensions. 01 ly

one has been completely detected—that was Sebastian: here-

after to be noticed, as an event of 1806.

It was rumoured that two Indians were killed bn

river, twenty miles above Nashville, by two young men who

had been seen with them the preceding day— 1st Nov. 1
7

'J 7

.

The year 1797, being that immediately under review: pro-

duced an association in Lexington, and which was prol
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imitated in a few other places, denominated the "Lexington

Emigration society." The object appeared to be laudable, as

a source of information, and in holding out inducements, to

industrious farmers, and mechanics, to remove to the country;

by stating the amount of the ordinary products of the soil, per

acre; and the common prices of marketing; and also of the

various species of mechanical labour, and productions. Of this

society, Thomas Hart was president; John Bradford, secretary.

The following particulars are extracted for preservation:

Average produce of one acre of land.

Of wheat sown in corn
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(ben present, for owners of entries to survey the same—and

twelve months to return plats and certificates to the register's

office.

An act of appropriation passed—and the general assembly

adjourned; without altering the day to which they stood ad-

i 'iirned at the last preceding session. So that they were to

meet again in January then ensuing.

In the mean time the transactions of this year will be closed,

by bringing into view a very brief sketch of the state of the

union in relation to France; extracted from the president's

message of the 23d November, 1707. The three American

envoys assembling in Holland, had proceeded to Paris, in

France ; whatever might be the result of the mission, nothing,

he added, had been omitted on his part, to conduct the nego*

l.uion to a successful conclusion.

In the mean time, he said, nothing will contribute so much to

the preservation of peace, and the attainment of justice, as

manifestations of unanimity and energy.

The cautionary measures recommended at the last session

continue necessary.

Permanent order or tranquillity cannot soon be restored in

Europe.

Commerce is necessary to the United States, cannot be aban-

doned—must be protected. Agriculture, the fisheries, arts,

and macufactures, depend upon commerce.

He had hoped the treaty with Spain would have been duly

executed; but by the last accounts, Spanish garrisons, were

continued on our territory—nor had the running of the line

been commenced. Further communications on the subject

suggested—the rest seems foreign to Kentucky.

On the 1st day of January, 1798, the general assembly con-

vened in Frankfort; and on the 2d, the governor made his

communications, on subjects of local policy: referring to com-

munications made at the recent session, he does not even squint

at the affairs of the nation.

A statement of the votes taken, for and against a convention,

the most authentic probably that could be obtained; (for the

vol. u. F*
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proceedings seem to have been very irregular;) represented

the whole number of voters^ to have been, nine thousand eight

hundred and fourteen—and that of this number, five thousand

four hundred and forty-six, were for a convention.

The following exhibit, being the detailed statement previ-

ously referred to, will shew that the voters were actuated from

local, or incidental impulses; and not from any general prin-

ciple, or perception of error, in the constitution; which they

desired to correct. See the detailed statement below:

Counties.



KENTUCKY. 235

returned fifty-three for, and one hundred and two against a

convention; the other returned one hundred and seventy-two

for, and none against: the constitution, not requiring in fact,

that any should vote against the convention; or that any no-

tice should be taken of such votes, if they did: a majority of

the votes given in the state, being required, to authorize a

convention.

General inferences deducible from the facts disclosed in the

foregoing table of votes, in relation to popular opinion on this

subject, may with propriety, be applied to such opinion on

any other speculative subject. Popular- opinion, in Bourbon

county, appears to have been in favour of a convention, to re-

form the constitution, as eight hundred and thirty-three, is to

one thousand one hundred and thirteen—that is, about one

and one-third for, and one against a convention.

In Bullitt county, the whole number of votes is two hundred

and forty-seven; of which, ten were for a convention; the pro-

portion is, as one for, and about twenty-three against.

And so of the rest, with constantly varying results. But

the people every where are the same kind of beings, taken in

mass—have a common attachment to their rights and liberties;

and in proportion to their individual possessions and prospects,

are interested in the peace, liberty, and prosperity of the

country. How does it happen then, it may be asked, that

their opinions vary so much about their constitution, or funda-

mental act of government, upon'which every thing is supposed

to depend? There is much reason to believe, that the correct

answer lies in this

—

That the great mass of mankind in all countries, Kentucky

not excepted, where, it is nevertheless contended, there is as

much, if not more intelligence in this description of the popu-

lation, and which excludes those extraordinarily endowed with

mental gifts, as in any country; are in fact and in truth, inca-

pable of acquiring from the means they possess, the informa-

tion, as well as of making the investigations, and deductions

which are demanded, in order to come to a right judgment.
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The inevitable consequence is, that they are dependent upon

others, comparatively a few, for their opinions, of such compli-

cated subjects, as a constitution; and generally, of all public

measures.

The opinions of the many, are therefore but the opinions of

the few—and the opinions of these, are the combined results

of personal character, and actual circumstances. Not only

every county, but every neighbourhood, furnishes one, or more,

who are free and fond, to propagate his, or their opinions.

Some, who have formed correct opinions, and from benevolent

motives—many more from vanity, ambition, opposition, ava-

rice, or the desire of distinction, and of attaining office, honour,

and emolument, propagate opinions, with a view to promote

their several objects. Hence we have some well-informed

men, and correct politicians, and hundreds, very ill-informed,

but yet knowing more than the generality, become their pre-

ceptors—and intending to profit by their practice, they smell

out the current, or bias of opinions, throw themselves into it

for the time, float with it, court the people, that is, the great

majority, and presently become their leader. The way is

open, plain, and beaten. The streets of the capital, not more

obvious. And without more detail, or description, this will

account for the 'diversity of opinion among the people, on the

subject of calling a convention, to alter the constitution.

It will be hereafter seen that with all the stimulation pro-

duced by the cry of aristocracy, &c the constitutional major-

ity of votes were not obtained from the people to authorize a

convention—and that it was called upon a different principle—

by those nevertheless, who professing to obey "the will of the

people," really followed their own; as demagogues generally

do, in such a government.

To conclude the transactions of the year, it is stated, that

the amount of revenue paid and due the treasury, was twenty-

one thousand three hundred and seventeen pounds; including

ten thousand and seventy-eight pounds, eighteen shillings and

four pence, ofunpaid balances. Available funds—eleven thou-
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sand two hundred and twenty-nine
;

ling anl

oiirht pence.

Expenditures for the same year, as evidenced by the i--uc of

auditors' warrants or order- on th<- treasury, eleven thousand

two hundred and twenty-eigbt pounds one BhiUing,and eight

pence half-penny. Leaving the revenue deficient—even the

members of the legislature, were unpaid; and taking certifi-

cates of the balances due, had to pledge them, for their per-

gonal expenses*

A state of things, by no means resulting from the inability of

the country to pav ; but partly from parsimony, or the love of

popularity, which circumscribed taxation, with too close a

hand—in part from the influence which the sheriffs, who woro

the collectors of the revenue, had in the elections, and the con-

sequent indulgences which they received, as delinquents

—

hut especially to the frequency, and extent of those delinquent

cies. They being but effects, in man}' cases, of those indul-

gences, with which the sheriff bought his popularity—but ve-

ry often the result of his applying the public money to his

own private uses.

Such were the consequences of rendering the sheriffs eligi-

ble by the people. Of which they become so sensible, that

they surrendered the right, in forming the second constitution.
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CHAP. VI.

Legisk live pvpcgectiilga—Penitentiary established-— Reflections on

it— Other arts of a public nature—State of affairs jpith France, and
return of Pinkney and Marshall—effect in the United States—
Opinious in Kentucky— The general election—Expression ofpublic

sentiment'for and against Convention—Acts of congress called, the

alien and sedition laws—Governor's speech—Brcckenridge'
l

s resolu-

, and oilier proceedings, 8*'c. &*c.

[1798.] The January session of 1798, will be memorable

in the history of amelioration and reform in the legislation of

Kentucky. The sentiment upon which that reform is predi-

cated, had manifested itself and been spreading by insensible

decrees among the people of the country, for some years. It

v. as a sentiment of humanity, combined with liberality, which

oduced different philosophers, half a century before, to turn

their eyes on the penal code of Europe and America; induced

so to do by observations on its effects, which were but too

sanguinary; and much the same in all parts of Christendom:

having for its object, the annihilation, rather than the reforma-

tion, of the offender. Being by various writers taxed with

impolicy, as well as with cruelty; it was proposed to be miti-

gated, b\ a svstem- of reform, founded upon the principle, of

proportioning punishments to their relative crimes. Of all

those who took up the pen on this interesting suhject, none

handled it with a more truly philisophic spirit, than the Marquis

of Bacaria: whose book on crimes and punishments, not only

enlightened his own country, but extending its benign rays

throughout the civilized world, became the first, it is believed,

to make converts in the United States; where its principles

have in a manner become predominant.

it was at this session that Kentucky adopted them, in an act

entitled "An act to amend the penal laws of this common-

wealth. ,5 Out of which grew the penitentiary system.

The penal code of every country > is doubtless, of the great-

est importance \p the peace, good order, and security, of the
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community; Find nlso to the safety of individul life, liberty, and

property. The danger of relaxing old laws, and established

custom?, is, of going into the opposite extremes. This wn =

obviously the case in Kentucky. It was not deemed sufii.

to substitute the penitentiary for the gallows; but it

if it was intended to diminish the horror of committing some

of the most atrocious crimes, such as, rape, and boose bun

by reducing their punishment to confinement and labour-

while nothing but murder in the first degree, was to be

ished with death.

This was not all; the punishments prescribed were so mo-

derate, as at once to render them tolerable in the mind of every

man who had not higher motives than the fear of punishment,

to guard him against the perpetration of crime. Even

treason, might be expiated by six years continement—nor

could its punishment be extended, to more than twelve years.

Murder in the first degree, was defined and limited, to a few-

particular species of that crime; and all other kind-* of homicide

were reduced to offences punishable in the penitentiary, for

not less than five, nor more than eighteen 3 ears.

Rape, could be atoned for by four years confinement; which

might at the discretion of the jury, be extended to tw

one years.

Horse stealing, was punishable by confinement from two, %o

five years.

Grand larceny, the theft of any sum over four dollars was

punished by confinement from one, to three years.

Petit larceny, might seclude the culprit, from six months to

a year.

These are specimens. It is believed, that the system,

though, erected upon correct principles, has mistaken, as to the

higher crimes especially, both the justice, and the policy of

punishment; and that the elfect has been of a highly demora-

lizing tendency.

The mi-fortune is, that in popular government, when public

sentiment is once corrupted, there is nothing to recover it, or

bring it back to a just standard: for every energy of the go-
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verning power becomes involved, and are moved, in the same

vortex. While one species of relaxation contributes to ano-

ther, as the lesser, run into the larger, streams.

The penitentiary was established, and has been built at the

seat of government; where it is employed in the experiment of

reclaiming adult culprits; who live in the society of each other;

work moderately j are very decently clothed; abundantly fed

upon wholesome coarse diet; and lodged on straw, with cover-

ing. Upon the whole, there is no doubt, that these penitentiary

convicts, are better accommodated, than the army of the revo-

lution very frequently were, for months at a time. And du-

ring the administration of the present governor, it was formally

proposed, in one of his communications, that they should be

educated, and farther accommodated, at the public expense.

Thus merging the detestation of crime, and the dread of

punishment, in the sentiment of commisseration; not less falla-

cious in theory, than pernicious in its effects, upon the moral

feelings and habits of the people.

This act, however, like most others of a continuing kind,

has undergone various amendments, hereafter to be noticed.

An act to speed poor persons in their suits, seems not

unworthy of observation, for its benevolence.

It provided, in effect, that if any person having cause of suit

©r action, should present himself, or herself, before a court,

having jurisdiction over the subject, and satisfy such court

that he, or she, was not able, from poverty, to institute and

prosecute such suit, or cause of action, that it hence became

the duty of the court to assign counsel to such poor person -,

and also the duty of the officers of the court, to issue process,

and to execute it, each in his department, free of costs.

It appearing that persons going into the northwestern ter-

ritory, or into the state of Tennessee, to practice law, were

required to become residents for a year previous to commenc-

ing business—the legislature acting upon the principle of

reciprocity, required of persons coming from either of those

places, before they could be admitted to practice as an attor-

ney, iii any court, that he should first become a citizen, reside
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twelve months in the state, and then procure a license in due

form of law; subject to a penalty of fifty pounds for each of-

fence, by breach of the law.

The several acts relative to the annual salaries of the civil

officers of government, were reduced into one; and (payable

quarterly) arranged in the following manner, viz:

To the governor, or chief magistrate, 4001.

To the judges of the court of appeals, each 2001.

To the judges of the district courts, each, 1501.

To the secretary, 2001.

To the treasurer, 2501.

To the auditor, 2501.

To the register, 2501.

To the attorney general, 1001.

To the attornies of districts, each, 301.

The justices of quarter session courts, were each to receive

twelve shillings for every day they attended court.

The constitutionality of the act of this session, giving a
representation of one member to the county of Garrard, and
two to the county of Madison, is not perceived. The reverse
seems obvious, when it is compared with the sixth section of
the first article of the constitution; which determines the ap-
portionment, and consequently the number of representatives,

among the several counties, shall take place by law, at quar-
tennial periods: which of necessity, excludes all such partial

acts of legislation, as that alluded to above.

Three acts were passed, authorizing as many wives, to sue)

their husbands for divorces, and on the alleged fact, of desertion*

being found by a jury, the court was authorized to pronounce
them respectively, divorced.

The Bethel academy, was established by an act of this ses»

iion: it was placed under the direction of trustees, who were
incorporated with ample powers, for its government; with the

additional faculty of receiving by donation, purchase, or other-

wise, lands, goods, or money, to any amount whatever.

Mason county was divided; whence proceeded the county of
Fleming, to have effect from and after the 1st day of March.

vol. u. G*
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1798; to be designated, and bounded in the following manner,

to wit: uRun a line south from the court house of Mason coun-

ty, to the north fork of Licking, thence up the north fork nine

miles when reduced to a straight line; at this point make the

beginning; thence a straight line to the mouth of the Flat fork

of Johnson; thence to the mouth of Fleming a straight line,

unless it strikes Fleming, in that case down Fleming to the

mouth, and up Licking to the head thereof, and with tfie line

of Montgomery county to the Virginia line; thence with said

line to that branch of Sandy, which divides this state from the

state of Virginia; thence down the said branch until it inter-

sects a line drawn from the beginning as follows, to wit: from

the beginning up the north fork to the head of the south fork

thereof; thence with the dividing ridge between the waters of

Licking and Ohio until it strikes the waters of Sandy, thence

down such branch east to Sandy.' 7

An act to amend and revise the act entitled "An act for en-

couraging and granting relief to settlers," passed, to bring into

one view, the provisions of an act of the last year which had

been mistaken, or abused ; or fell short of its object. It was

therefore enacted, that any widow or any free male person

above the age of eighteen years, and every free person having

a family, who shall have settled, or who may settle himself or

herself on any vacant land, on the south side of Green river
?

on or before the first day of July next, clear and fence two

acres of land, and tend the same in corn, shall be entitled to

two, and not less than one hundred acres of land, to include

the settlement in any part of the survey, as expressed in the

entry. Commissioners to be appointed to adjust the claims.

The price of first rate land was set at sixty dollar? per hundred

acres; and inferior lands, at forty dollars, for theiike quantity;

to be paid within one year, subject to a forfeiture of the land,

in case of failure. Many provisions and details relative to this

and the former act, were introduced; and which have furnished

subjects for a whole system of legislation, from that time to

this, nor can any man tell when it will end; as already men=

tioned,
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The commissioners and their clerk, each to receive two

dollars per day for travelling and attendance; to raise a fund

for which, each person to whom a claim was granted, had to

pay one dollar.

This act was extended to fourteen sections, and covered six

pages octavo.

One hundred and two acts passed this session, many of

which are of the kind called revised laws—as coming from the

hands of appointed revisers.

Among them may he noticed "An act for reforming the me-

thod of proceeding in writs of right/' Its object was the trial

of disputed titles to lands in a more simple mode than that

formerly used; and was extended expressly to claimants in fee

simple. Under this act, it has been decided and held by the

court of appeals, that to consummate a fee simple estate in land,

the claimant should not only have the grant of the common-

wealth, under the land laws, but that he should have been in

tbe actual possession and occupancy of the land itself. While

the supreme court of the United States have decided in a

similar case, that the grant was a complete title in fee simple.

Which it is confessed, seems the better opinion.

This essential variance did not take place between these

tribunals, until a much later period; and after the country

had become extremely harassed with lawsuits about lands;

when a resort to the writ of right, as one privileged by the

statute of limitations of actions, was likely to open new sources

of litigation, particularly affecting the occupants of the soil,

who in such cases were to be the defendants, wherever they

were proprietors; which was generally the fact. And who

by the time alluded to, had excited so general a sympathy

throughout the country, and in whose favour the decision of

the Kentucky court would so decidedly operate, that it made

no clamour, nor produced any legislative inquiry; although it

struck a blow at the titles to real property, of the most fatal

kind; had the court been consistent, and applied the principle

of their decision uniformly, to all other cases depending on the

previous consummation of title. This however does not seem
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to have been the intention of the court, since their decision

appears to have been limited, to the suppression of the writ of

right in the state courts; while it is in full operation in the

court of the United States. An unfortunate state of tilings;

since it presents two rules, by which the real property of the

country is held; one applicable to citizens of the state, and the

other, to citizens of any other of the United States,

"An act reducing into one the several acts concerning ser-

vants," very considerably mitigated the former rigour of their

legal condition.

Good treatment of the servant is enjoined upon the mastery

and all contracts between the two, positively forbidden.

The execution of the law is placed under the jurisdiction

of the county courts; who are authorized to admonish the

master for ill treatment; and if persisted in, to discharge

the servant. On the other hand, moderate chastisement, by

stripes, is not considered ill treatment. White, black, and

mulatto, being free, but reduced to servitude, are recognised

in the law. There is, however, a general prohibition upon all

negroes, mulattoes, and Indians, against purchasing servants^

other than of their own complexion.

An act, altering the time for the meeting of the general

assembly, fixing its future annual sessions to the first Monday

of November, was passed ; and so was

"An act to divorce Elizabeth Jones," if it should appear by

the finding of a jury, that her husband had deserted her, and

lived in open adultery with another woman.

In the case of John Funk, it appears that the legislature

took upon itself, the office of both jury and judge; giving to

their act the full effect of a judgment, in which they pro-

nounce the divorce, at his instance, absolutely, and finally.

By an act of this session, jailors were required to receive^

and safely keep prisoners, committed under the authority of

the United States—provided that the United States do pay

fifty cents per month in each case, for the use of the jail, and

moreover, support the prisoner*
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An act respecting delinquent sheriffs, shews, from its provi-

sions, much difficulty in collecting mono) from them by exe-

cution.

An act for regulating the solemnization of marriage, makes

it indispensably necessary to obtain a license from the clerk of

the court of the county in which the female usually resides.

The clerk to be assured, that she is of full age, is a widow, or

has the consent of her parent or guardian; and furthermore,

to take bond and security of the man. that there is no lawful

cause to obstruct the proposed marriage.

There is however, a clause in favour of Quakers and Meno-

Tiists, who are permitted publicly to solemnize marriage,

according to their own rites, without license.

There is a clause confirming marriages celebrated by magis-

trates, or otherwise informally, where they have been con-

summated.

Marriages within the prohibited degrees, declared void;

and power given to the district and quarter session courts, to

annul them; upon an indictment and conviction.

Anv feme sole of the age of twelve, and under sixteen years

of age, marrying without the consent of her father or guardian,

forfeits all her inheritance, to her next of kin.

There is some diihxulty in accounting for this exotic shoot's

being ingrafted into this act.

It certainly d:jes not comport with the mitigated state of the

penal code, if it even be constitutional. A severe penalty on

the man who should marry her, were it to equal all the estate

he received by her, might operate an equal restraint on him,

whence the action must be supposed to commence; while it

would punish both, but leave to her, the real estate which she

should inherit.

It m iv indeed be shewn, to outrage the fifteenth section of

the twelfth article of the constitution; which among other

things declares, "that excessive fines shall not be imposed, nor

cruel punishments inflicted.*' Bat it would be excessive and

cruel, to take all, be that little or much, from a female of ten-

der years, who might commit so natural an act as matrimony

;
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and that too, for aught that appears, with all the prudence of

twenty-five, save the attainment, of previous consent; when

even a subsequent assent, could not mitigate the rigour of the

sentence.

Nor is the objection to the law obviated, by the remark, that

if the wife should outlive the husband, she may re-enter into

the forfeited estate: for in the interim she is bereft, and the

estate may be wasted.

An act endowing certain seminaries of learning, passed at

this session, which bestowed six thousand acres of land on each;

to wit: the Kentucky academy—Franklin academy—Salem

academy and Bethel academy: also the like quantity to the Lex-

ington seminary-—and its equivalent to the Jefferson seminary.

Surveying on Virginia military warrants not located before

the 1st of May, 1792, prohibited under the penalty of five hun-

dred dollars; and other precautions taken to suppress the

practice.

Other acts passed at this session, partaking of the character

of private, local, general, and corporate; some authorizing

lotteries—some for regulating towns, roads, ferries, and inspec-

tions—others touching conveyances—and several empowering

persons to sell lands the title ofwhich, was in other persons; be-

-ides all the rest, necessary to make up the number mentioned.

The bill for taking the sense of the people for and againsi

a convention was rejected in the senate.

There were various discussions, in the public newspapers-,

and elsewhere, in relation to the convention; the calling of

which, was urged on the people; and, notwithstanding there

was no law for it, they were strenuously urged to vote for one

at the election in May. It was then, as it probably always

will be, on similar occasions, when the existing state of things,

which offer tolerable security, to life, liberty, and property, is

to be, committed for amendment, to those, who may emerge

from the crowd, on the occasion. A menacing voice, had been

whispering in the regions of popularity, stimulated by some

with, and others without sinister design, against slave holding,

kind holding-, and money holding, in too great quantities bs
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same people— while the term, aristocrat, &c. &c bad frequently

broke upon the ear with portentous sound. These circumstan-

ces had attracted attention and could but dve some uneasi-

ness to those who had a larger portion of prop* rty than the

generality of their neighbours; as they necessarily must al-

ways be in a small minority, on the question, shall wc make
an equal division?

The emancipation of slaves was not an uncommon topic

—

while it had some open advocates; and of course, as open
opponents. But the more adroit politicians among those who
favoured the call of a convention, talked of "the aristocratic

senate," who were in oflice for four years, and who during that

time, could fill occasional vacancies in itsown body; and who
felt itself independent of the people; and could, besides, elect

its own speaker, who might in the event of the governors al-

ienee or inability to act, become the acting executive. And
this was represented, as depriving the people of important

rights, which for their own safety they ought to hold and exer-

cise. Forgetting to state to them, that the senate, were as

much the creatures of the constitution, as the house of repre-

sentatives, itself—-though not subject to be remoulded quite so

often by the people. "Who very prudently, in a prudent mo-

ment, knowing that government, to be wise, must be stead v; and
to be so, must have some place to rest on; some department

not to be blown down annually by the popular breath : nor ever*

pulled down at the frown of demagogues; had, to accomplish

this desideratum, agreed to choose their senate and gover-

nor, by electors; who, chosen by themselves, and po.-^

of their feelings, and desires, with more information, would
make a better choice than themselves—white the four year?

continuance in office, gave them some lit tic idea of a momen-
tary independence. That even when the senate filled a va-

cancy in its own body, it but acted as the organ of the people,

who by the constitution had authorized them to make the

choice. In truth, every power in every department of the

government, proceeded from, and resolved itself into the

great body of the people. The senate, interested with the

people, but in a higher degree, as having more at stake
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as men, in the general prosperity of the country; and knowing

that at the end of four years, its members became mere rift*

zens, and could become senators again, only, with the appro-

bation of the people, expressed by electors, chosen for the pur*

pose by the people themselves, felt really more dependence

than was compatible with its duty. To talk of an aristocratic

senate, was an absurdity, a solecism—there was nothing which

the term fitted, or could with propriety be applied to. And yet,

perhaps, it was not the less operative on those for whom it was

intended, than if it had been applicable, and appropriate.

In April, a writer, of very respectable abilities, who adopted

the significant signature of, Gracchus, addressed the question,

"shall there be a contention?" to the citizens of Kentucky.

Representing to them, that now was the time for them to

act, or lose forever the chance of having a convention to revise

their constitution. That six or eight individuals, composing a

majority of the senate, had rejected a bill for referring the

question to them,- whether they were for a convention or not;

although passed by a large majority of their immediate repre-

sentatives. From the past they wore to judge of the future.

The legislative body had discovered too early a jealousy of the

will of the people. Their immediate representatives had de-

clared there was a majority in favour of a convention; yet^ six

or eight individuals in t lie senate have declared otherwise:

thus are you controlled by a few men, a small minority, under

the present constitution. The judgment of the senate is warp-

ed by their situation. The hou«e of representatives feel and

know they are the people's representatives; they fear not a

convention; they know it will be but a house of representa-

tives of the people.

But whence is it that your great men are thus jealous of

the power of the people? Does it not indicate something rot-

ten in the situation of your country? Are you sure your liber-

ties are not in danger? Your constitution, which attempts to

arrest the progress of the human mind, will be perpetual unless

corrected now. These men may for a moment suspend re-

formation, and bring on revolution.
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Those opposed to a convention say, you are free from oppres-

sion; that your rights are secured under the present constitu-

tion; that any change is unnecessary, and hazardous; that before

you feel an injury, you cannot so well devise, or apply a reme-

dy ; that in attempting to amend hap-hazard, there is danger

that the constitution will be made worse. And what does this

mean, but -tjiat you are ignorant, and besotted? Well may

you blush to find a man among you so destitute of genuine

republicanism, as to suggest such degrading ideas.

Another alarm has for its foundation, a fear for the safety

and independence of the courts; as if the convention cannot

amend a part without overturning the whole of the constitution.

Are you frightened at phantoms?—At another time you hear

it alleged, that the friends of a convention are for agrarian laws*

But you would be the idiots they take you to be, were you to

be frightened by suggestions like these.

Discard those insinuations which would make you think

meanly of yourselves. And whilst you are told that you are

about to strip the great of their property, be careful that they

do not strip you of your power. Remember that all power is

in you, the people—that your present constitution admits this

at the present, but robs you of it forever hereafter. As, if

you have not a convention now, it will rest with two-thirds

of the legislature, to say, whether you in future shall have one

or not. Then, act for yourselves; act like men; write, for a

Convention, on your election tickets, in characters too plain

to be overlooked by the attending officers; and thus declare

your will, with an unanimity that shall appal the patrons of

aristocracy, by the conviction, that '•''the will of the people is the

supreme law."

Thus, omitting many exaggerating circumstances, is the sub-

stance of one of the most decent, and probably best written

papers, in favour of convention, given. While it is but decla-

mation, and a false exhibition of the case.

The country became a good deal agitated; and at the elec-

tion of members to the legislature, voted, both for, and against

a convention. The result, however, did not shew what was
VOL. II. JET*
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required by the constitution, that a majority of actual voters^

had, given their voice for it; many counties failing to make

returns > while it was certain that a large portion of those en»

titled to vote had not even attended the election.

The envoys of the United States to France, in the interim,

being refused a public reception, insulted by antechamber

Conferences, and inadmissable propositions; after discussing all

the points of differences on paper, and making known the

American rights and claims; were about to depart from Paris,

when Mr. Gerry was selected by the French cabinet, and

requested to remain.—The other two returned to the United

States.

Whence the prospects of war, with France were the more

increased.

And what must ever remain inexplicable, except on party

feelings; all insults, injuries, and contempts, heaped upon the

United States, by the actual government of France, from time to

time, could not divert the gratitude, due Louis XVI. although

murdered, his throne prostrated, his government effaced;

and a new species of despotism, more abominable, because

more tyrannical and bloody, than had previously been known,

established in its place: yet were there citizens of the United

States, and Kentucky had her full proportion, who professed

to feel too much indebted to France, to be willing to resent

these injuries and insults—notwithstanding they unequivocally

menaced their liberty, the independence of their own country,

and government, and were actually extended to the most

wanton and unjust aggressions on the commerce of the United

States.

In relation to this subject, three opinions, or propositions

were propagated in Kentucky, with a very general reception,

and belief.

1st. That the government of the United States was quite in

the wrong to resist France.

2d. That France if not quite right, was at least excusable,

for her depredation on the commerce of the United States, as

she was a republic, and at war to maintain her rights, and

exterminate monarchies; and
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3d. That the government of Great Britain was the most

corrupt on earth; that if it was not conquered by France which

was much desired, its fall with its own weight of debt, and

excess of depravity, was all but inevitable.

Opinions, calculated to unnerve the arm of America, just

raised in defence of her own rights, most injuriously assailed

and abused, by France.

An author who signed Aristides to his productions, written

with temper and gravity, furnishes the following extracts

—

"Every friend to American liberty before he can raise his

arm to shed the blood of his fellow man, will seriously inquire

into the matter of provocation." &c. "A faithful review of the

conduct of the American administration, towards the republic

of France from the commencement of the struggles for liberty,

will unfold the truth more effectually than the noisy declama-

tion of British adherents. It will perhaps be discovered that

the balance ofjustice inclines to France." &c.

"The important question is, whether under all the circum-

stances of the controversy with France you will be justifiable

before God and man in drawing your swords and drenching

them in the blood of those who surrounded by enemies, are

justly struggling for liberty."

"It must be difficult for a grateful American to forget the

eventful occurrences of that revolution which has given birth

to the present conflict for liberty in Europe."

"Happy for mankind, there is a part of the citizens of

this once boasted land of liberty, who could say in an appeal

to God, that they verily believe a war with France at present

would be impolitic, unjust, and ungrateful," &c.&c.

The foregoing extracts, are from a publication of June.

In August, the country was greatly agitated, in consequence

of the passage of the alien and sedition laws, by congress*

Many meetings of the people, were held in different parts

of the state, on this occasion; and probably they were never

more unanimous, than in the condemnation of those laws. Ne-
ver failing to express great attachment to the constitution of
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the United States—the formula being in that wise—and al-

most as uniformly deprecating a war with France, and express-

ing their abhorrence of an alliance, offensive and defensive,

with the rotten, or the tottering monarchy of Great Britain.

While in reality, no idea of the latter was indicated by go-

vernment, or its friends.

In the mean time the election had taken place, and the citi«

zens who chose to do so, had expressed their opinions for and

against a convention. The following table will shew the result.

A schedule of the votes returned to the office of the Secretary of the

Commonwealth.

Counties.

1. Bourbon
2. Bracken .

3. Bullitt

4. Campbell
5. Clark .

6. Fleming .

7. Fayette

8. Franklin .

9. Garrard

10. Greene
11. Hardin
12. Harrison .

13. Jefferson

14. Lincoln •

15. Logan .

16. Madison ,

17. Mason .

18. Mercer
19. Montgomery
20. Nelson

21. Scott .

22. Shelby

23. Washington
24. Woodford

16

894
786
912
1012

727

Total, 11853

ii80

187

286
799
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This exhibit, like that of 1787 of the same kind, will be

found equally defective. The whole number of votes given,

is not so great in the first as in the second ^experiment

—

while in other respects it corroborates the reflections, and de-

ductions derived from that, as to the formation of public opi-

nion, or, as it is called, "the will of the people." As the

people improve their intellectual faculties, and extend the

sphere of their researches, and the acquisition of information

to thflr true sources, public documents, and genuine history,

so as to comprehend what they read, and to form just concep-

tions of public measures; they will then, and not till then, be

free from the impositions of spurious politicians; the never

failing productions of popular governments. The evils of which

are to be borne, until the people, from the accumulation of

knowledge, or the sad effects of experience, shall be willing

to admit into the constitution of government, those real checks,

which, founded on human nature, and having their existence

in the very structure of society, demand a protection, in the

legislature, for the rights of individual property, equal to its

security, from legislative violence: which it is deliberately

believed can never take place, until those who have it are in-

vested with its guardianship, by a legislative veto. This, were

the people willing, or perhaps, it should be said, "their dema-

gogues;" to assign one branch of the legislature, to those who

haze property; making land, in some fixed quantity, so as nearly

to divide population equally, the criterion; and the other, to

those of the citizens, as at present qualified, to vote; might be

done, to the benefit of ail. Upon this plan, no man would be

deprived of his equal right of suffrage—while the two great

classes of the community, those with much and those with little

or no property, with all the intermediate degrees, on the one

side, and on the other, would have his own immediate interest

under the representative care of those who from similarity of

condition, feeling, and principle, would possess a common

sympathy. Thus, each party as the senate, and house of repre-

sentatives, invested with equal powers, and armed with reci-
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proeal negatives, would live in harmony ; because they would

each be free from apprehensions of encroachments, from the

other. But if at any time a hostile essay should be attempted,

the simple application of the "nay," would bring it to its end,

innoxious.

It is believed, that this suggestion, springing from the most

serious reflections, on the scenes exhibited in the history of

Kentucky, no less than in those of other countries, merits the

most profound investigation. Will, it may be asked, men never

profit by experience? Had they rather be miserable them-

selves; than consent to make others happy? Why should not

citizens of the same republic, mutually improve the condition

of each other? and thus enhance the value, of free government?

This history, in its progress, approaches a change in the con-

stitution of the country, springing essentially from a cause

inherent in democracy; it is the source of some virtues, and

of great vices— it is a spirit of jealousy, commixed with envy^

in the less informed, and less accommodated, portion of society,

of those whom they view, and consider, as more fortunate, or

better furnished, than themselves. It is not a spirit of improve-

ment. Nor can any country realize its full resources, under

its preponderance. Its tendency is to pull down, not to ele-

vate—to deteriorate, not to improve.

But feeling no desire to be thought oracular, the narrative

will be resumed.

The November session of 1798, commenced on the first

Monday in the month—was rendered memorable, by its pro*

ceedings in relation to the general government* The two acts

of congress already noticed, under the popular epithets of, alien

and sedition laws, had been the subjects of much censure,

misrepresentation, and even virulence. The object of the first

was to give the president of the United States the control

over suspected aliens—that of the latter, to suppress libels

against the government, the president, either branch of the

legislature; and combinations of seditious persons, &c; things

which more than any others, were directly opposed to the
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party views of the domestic enemies of the American adminis-

tration. The agents of France were notorious, and active;

while libelling the president and congress, were among the

practised means of the party, for rendering them unpopular.

Nothing could therefore give more umbrage, than laws adapted

to suppress the influence of French emissaries, and printed

falsehoods. The opposition was in proportion.

The governor of the commonwealth, in his communications

to the legislative body, in adverting to these acts of congress,

remarked that they had "created an uncommon agitation of

mind among the citizens of the state." He then proceeded to

denounce them as unconstitutional, and dangerous to public

liberty; as if these consisted in the protection of foreign emis-

saries, the publications of falsehood, and combinations to break

the peace!

On the 8th of the month, Mr. John Breckenridge, an in-

fluential member from Fayette, introduced into the house of

representatives, a concatenation of resolutions, with no little

ostentation, on the subject of these proscribed laws; as it were,

to enlarge and elucidate the ideas of the governor. And as

they were adopted by the general assembly, they are thought

worthy of further observation. The first will be inserted

—

the rest merely referred to in gross.

"1st. Resolved, That the several states composing the

United States of America, are not united on the principle of

unlimited submission to their general government; but that by

compact under the style and title of, a constitution for the

United States, and of amendments thereto, they constituted a

general government, for special purposes, delegated to that

government certain definite powers, reserving, each state to

itself, the residuary mass of right to their own self govern-

ment; and that whensoever the general government aseumes

undelegated powers, its acts are unauthoritative, void, and of

no force: that to this compact, each state acceded, as a state,

and is an integral party; its co-states forming as to itself, the

other party: that the government created by this compact,

was not made the exclusive or final judge of the extent
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of the powers delegated to itself; since that would have

made its discretion, and not the constitution, the measure of

its powers; but that as in all other cases of compact among

parties having no common judge, each party has an equal right

to judge for itself, as well of infractions, as of the mode and

measure of redress."

A few observations will be hazarded on the matters

contained in this resolution, as is the course of this his-

tory, regarding truth, and reason, as their only guides.—
The other seven, and an eighth, requiring the governor to send

out copies to congress, and to the state legislatures, being

equally wise, and occupying a proportionate space with the

first, may be judged of by the laconick analysis, which their

primary will receive. Of that it may be said, it is the sum-

mary of anti-federalism. It is a misconception of the facts, and

a perversion of the principles on which the constitution of the

United States was framed, and adopted. It is a theory of

error, conducing to mischievous practice; which merits a check,

Among other things, deserving attention, and the first that

will be particularly noticed, is, that the resolution asserts in

effect, "that the constitution of the United States, was a com-

pact between the states, as states, for special purposes." That

the first part of this proposition is not true in fact, will appear

from the declaration at the head of the constitution itself

—

which is, that, "We, the people of the United States," &c.

concluding with, "do ordain and establish this constitution, for

the United States of America." Denying also the latter part

of the same proposition to be true, "that it were for special

purposes the constitution was made." No: ihey were general

purposes, requiring plenary sovereignty to carry them into

effect. And to this purpose, the constitution, whether made

by the states, or the people, amply provides, in declaring, "that

congress shall have power, to make all laws which shall be

necessary and proper for carrying into execution, the fore-

going powers, and all other powers vested by this constitu-

tion in the government of the United States, or in any depart-

ment, or officer thereof." And in providing that "this con-
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stitution, and the laws of the United States, winch shall he

n: ! in
;,
ur na ce thereof, and all treaties made; or which

shall he made under the authority of the United States, shall

be the -/> 'erne A/a- of the land, and the judges in every stale shall

be hound thereby, any thing in the constitution or laws of any

state to the contrary notwithstanding." To this may be added,

the requisition, that "the senators, and representatives, (in con-

,) before mentioned, and the //umbos of the several state

dun ?, aial all executive and judicial officers, both of the

United State- and of the several stale*, shall be bound by oath

or affirmation, to support this constitution.'"

O ;e other clause only need be exhibited, to prove the utter

futility of the proposition of Mr. Breckenridge, under conside-

ration. It follows:

"The judicial power (of the United States) shall extend to

all ca>es in law and equity, arising under this constitution, the

laws of the United States, and treaties made or which shall be

made under their authority ; to all cases affecting ambassador?,

or other public ministers, and consuls; to all cases of admiralty,

and maritime jurisdiction; to controversies to which the Uni-

ted States shall be a party, to controverts between two or

more states, between a state and citizens of another state, be-

tween citizens of different states, and between a state, or citi-

zen-; thereof, and foreign states, citizens, or subjects.*'

While to give at once, and in connexion, a more distinct

view of the objects for which the government of the United

States was instituted, recurrence will still be had to the con-

stitution, and further quotations made; in order to shew the

reader, a catalogue of the declared powers of congress—which

in effect are so many renunciations of state powers—as well

as a like catalogue of powers expressly prohibited to the states.

Thus it is provided in the eighth section:

"The congress shall have power

—

44 1st. To lay and collect tax-s, duties, imposts, and excises,

to pay the d, bts and provide for the common defence, and

general welfare of the United States: but all duties, imposts,

and excises, shall be uniform throughout the United States*

VOL. II. 1"
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"2d. To borrow money on the credit of the United Stated

"3d. To regulate commerce with foreign nations, and among

the several states, and with the Indian tribes.

"4th. To establish an uniform rule of naturalization; and

uniform laws on the subject of bankruptcies, throughout the

United States.

"5th. To coin money; to regulate the value thereof, and of

foreign coin ; and fix the standard of weights and measures.

"6th. To provide for the punishment of counterfeiting the

securities and current coin of the United States.

"7th. To establish postoffices and post roads*

"8th. To promote the progress of science and useful art?,

by securing for limited times, to authors and inventors, the

exclusive right to their respective writings and discoveries.

"9lh. To constitute tribunals inferior to the supreme court*

"10th. To define and punish piracies and felonies committed

on the high seas, and offences against the law of nations.

"11th. To declare war; grant letters of marque and repri-

sal; and make rules concerning captures on land and water.

"12th* To raise and support armies. But no appropriation

of money for that use, shall be for a longer term than two years.

"13th. To provide and maintain a navy.

"14th. To make rules for the government and regulation of

the land and naval forces.

"15th. To provide for calling forth the militia to execute

the laws of the union, suppress insurrections, and repel inva-

sions.

"16th. To provide for organizing, arming, and disciplining

the militia, and for governing such part of them as may be

employed in the service of the United States; reserving to the

states respectively the appointment of the officers, and the

authority of training the militia according to the discipline

prescribed by congress.

"17th. To exercise exclusive legislation, in all cases what-

soever, over such district (not exceeding ten miles square) as

may, by cession of particular states, and the acceptance of

congress, become the seat of the government of the United
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States; and to exercise like authority overall places purchas-

ed by the consent of the legislature of the state in which the

same shall be, for the erection of forts, magazines, arsenals,

dock yards, and other needful buildings; and,

"1 8th* To make all laws which shall be necessary and

proper for carrying into execution the foregoing powers, and

all other powers vested by this constitution in the government

of the United States, or any department or officer thereof."

The ninth section is restrictive and explanatory.

*lst. The migration or importation of such persons, as any

of the states now existing shall think proper to admit, shall not

be prohibited by the congress, prior to the year one thousand

eight hundred and eight; but a tax may be imposed on such

importation, not exceeding ten dollars for each person.

"2d. The privilege of the writ of habeas corpus shall not be

suspended, unless when, in cases of rebellion or invasion, the

public safety may require it.

"3d. No bill of attainder or ex post facto law shall be passed.

"4th. No capitation or other direct tax shall be laid, unless

in proportion to the census or enumeration herein before di-

rected to be taken.

"5th. No tax or duty shall be laid on articles exported from

any state. No preference shall be given, by any regulation

of commerce or revenue, to the ports of one state, over those

of another: nor shall vessels, bound to or from one state, be

obliged to enter, clear, or pay duties in another.

"6th. No money shall be drawn from the treasury, but in

consequence of appropriations made by law; and a regular

statement and account of the receipts and expenditures of all

public money shall be published from time to time.

"7th. No title of nobility shall be granted by the United

States: And no person, holding any office of profit or trust

under them, shall, without the consent of congress, accept of

any present, emolument, office, or title, of any kind whatever

from any king, prince, or foreign state."

The tenth section is expressly prohibitory on state powers,

whereby they are so far renounced, and not to be exercised

by the states.
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"1st. No state shall enter into any treaty, alliance, or confe-

deration; grant letters of marque and reprisal: coin money;

emit hills of credit; make any tiling but gold and silver coin

a tender in payment of dehts; pass any bill of attainder, ex post

facto law, or law impairing the obligation of contracts, or grant

any title of nobility.

"2d. No state shall without the consent of congress, lay any

imposts or duties on imports or exports, except what may be

absolutely necessary for executing its inspection laws; and the

net produce of all duties, and imposts laid by any state on im-

ports or exports, shall be for the use of the treasury of the

United States; and all such laws shall be subject to the revi-

sion and control of congress. No state shall, without the

consept of congress, lay any duty on tonnage, keep troops, or

ships of war. in time of peace, enter into any agreement or

compact with another state, or with a foreign power, or engage

in war, unless actually invaded, or in such imminent danger as

will not admit of delay."

From these sections, no doubt can exist in the mind of any

intelligent man, of the superiority of the government of the

United States, over the state governments; in all those enume-

rated particulars, and the necessary inferences from them.

It therefore follows as a corollary, that to the same extent the

state governments are inferior. That in fact, plenary, or full,

state sovereignty, or independence, cannot exist, under the

constitution of the United States—and that the propagation

of the assertion of unqualified state sovereignty, is a gross

error of pernicious consequence.

The truth is, that the only just criterion of power between

the government of the United States, on the one hand, and of

the several states, on the other, is to be found in the constitu-

tion of the former, to which all are parties; and not in those of

the latter, to which the citizens of each state are the separate,

and exclusive party.

The argument used in the resolution, against the general

government's possessing the right ofjudging in the fast resort,

namely, "since that would have made its discretion, and not
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the constitution, the measure of its powers,"— ii as futile, as

the arrogance i» conspicuous, in assuming for each slate the

right of final judgment. If the government of all could not be

trusted with the final judgment, which was to affe< i .-ill: what

superior safety was to he derived from the final judgment of

one, or of each of the parts? If in the case of the general

g \ eminent, there was danger of the judges, substituting their

discretion for the constitution; what was to hinder the state

judges from doing the same thing? Or what was there in them,

ortheir office, to prevent their dispensing with both discretion,

and the constitution? It is however, enough to shew a^ to

that, the argument is without premises—or a perfect non

nt. Therefore, without more said as to this point—but

referringto the constitution as the text, of all correct commen-

tary, it is to be further said, that from the quoted provisions in

the constitution, there seems to result by unavoidable infe-

rence, a conclusion, which utterly overthrows the whole theo-

ry of the Kentucky resolutions. The assumption, that the

constitution of the United States is a compact between co-

states, is Contradicted by the constitution; which shews bv

express declaration, that it has its origin in, and derivation

from, the only legitimate source of power, the people; and

that it stands on the broad basis of the population of the Uni-

ted States, exactlv upon the same principles, as to the objects,

and extent, of its powers, as do the state constitutions, on the

people of the several states. And were this idea realized, and

justly appreciated, it would necessarily correct an infinitude

of misconceptions, and erroneous representations, which

seem still to take place from time to time.

It would hence be admitted, that the people of the United

States were as capable of forming a constitution of government

for themselves, as those in each state were of forming state

constitutions. It could but 're admitted also, that the whole

was equal to all its parts; and superior to any one of those parts,

taken separately. That in fart, the people of the United

Spates, having made a constitution of government, for the

great purpose of union, were competent to embrace within its
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sphere of action, all those ohjects, which are essential to union*

being those primarily, which appertain to external relations,

and internal intercourse between the states, and their citizens-,

who at the same time are the citizens of the United States;

and which could in no degree be regulated by the states sepa-

rately, but by means of diplomatic agencies; nor by such agen-

cies, but as foreign, often rival, if not hostile, nations; a state

of things, utterly repugnant to union. To give effect to these

great national objects, it became indispensable, that such

points of state sovereignty, as were incompatible, with such

objects, should be surrendered ; they were surrendered, and

with them, that part of the public force, or in other words,

legislative power, as might be necessary among other things

to protect from violence, and from slander, surh public organs,

ns should at any time be employed in their effectuation. Thi s
,

is the language of common sense; of sound policy, resulting

from correct morals, and a correspondent perception of nation-

al justice. What I shall every state possess, as a part of its

legal code, and of its legislative functions, the power of sub-

jecting libellers, and slanderers, of their legislature, executive,

and judiciary, to legal coercion, in its own courts; and shall

not the United States, have a similar right in relation to their

correspondent departments? Was it not known, that the fair-

est and most virtuous characters, were subject to be injured

by misrepresentation, and traduction? If Washington could

not escape the libeller, or the injurious effects of such publica-

tions, who may ever expect to escape them] And is it to be

believed, that the individual holding the office of president of

the United States, in order, to vindicate his conduct, and char-

acter, assailed merely on account of his office, was to go into

the court of a particular state, because he could not find re-

dress in the courts of the United States? and that congress was

incompetent by law to give the United States courts, jurisdic-

tion over, or in such rases?—that the representative, and exe-

cutive, organs of the general government, could do in their

proper department, every thing appertaining to peace, or war;

raise armies; build navies; regulate commerce: impose taxes.
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tests, and eicisea—(hat the people had bj the consul

intrusted to congress all thc-c powers; hut that so sabred, and
?<» precious, were the characters of libellers, tli.it the) i< -•

to the several stutes, the exclusive jurisdiction of them; w,l-

mthstanding congresses vested withfullpower tbpass attkiipi

wry and proper to carry info execution tin foregoing delineated

pozoett) Lc. Sucli is the argument in detail, upon which the

resolutions are supported. The constitution is, as it Has

quoted, against it. The plain common sense of mankind*
when liberated from party passion, must be against it, also.

But what further says the resolution? Jt says, thatlhtgovi m-
ment of the United Slates dors not contain, the right of find judg-

ment—but that the stales being the initial parties to the constitution^

each has the right ofjudging for itself. Verily, it is dhlicult to

conceive a proposition more pregnant with absurdity. The
total fallacy of the idea, that the constitution was made by te-

states, as stales, has already been demonstrated, as it is believed :

it has been shewn likewise, that the constitution and laws of
the United States, &c. 4-are the supreme laws of the land;"
that they are to be respected, and made the rule of decision
in the courts of the several slates, as well as of those of the
United States. In pursuance of which the judicial act of th(

United States gives an appeal from the decision of the highest
court in the state, where such decision is against the constitu-

tion, or law of the United States, feci thereby establishing in

the most exact and ample manner, a refutation of tfie assertion

Advanced in the resolution, tluit the United Stales have not the

right, or the means, offinaljudgment. Had this been true, the;

anti-federalists would have found in it an ample justification

for their hostility to the constitution. A miserable idiotic, luna«

tic, paralytic, object,* it would have been. With an ostensible

competency of organs, it could have done nothing without the

approbation of the states. With a head, it could not have
moved its limbs—with limbs, it could not have moved its body!
in short, it would have been the thing, its enemies wanted it to

be, a football, for state demagogues to kick about at pleasure.

Suppose it were true, as stated in the resolution, that each stale
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has an equal right, having no common judge, to judge fir itself, as

well of infractions, as ofthe mode and measure of redress. A more

effectual charter, for anarchy, confusion, or insurrection, car*

hardly be imagined. There were then fifteen states—there

are now, twenty-f ur; while t e number may yet be increased j

and these having extensive intercourse, and a vast variety of

discordant interests, affecting union—and yet, each, the final

judge ofwhat concerned itself without a dernier resort, or com-

mon umpire! and what must have been the consequence? It

will be left with the reader to answer the question—No, it is

anticipated; anarchy, and disunion.

It is known, that even in congress, where the affairs of the

union are directly discussed, with the mo i ample means of in-

formation, and where all should have in view the g.od of the

whole, that nevertheless, the most important measures are

generally decided by small majorities. What then if tifteen or

twenty-four, independent uncommunieating states, withMiffer-

ent degrees of information, and often opposite views, have the

same questions before them; could any thing like a common

result take place? He must be a novice in political science

that could expect it. On the contrary, contradiction, and

confusion would be the consequence; discord and war, would

follow.

It is indeed, much to be regretted, that the constitution of

the United States, cannot be seen by state politicians, ard re-

presented to thepeople, as it really is; a government instituted by

and for the whole people of the United States, for the purposes, and

objects of the whole; in like manner, as state constitutions, are for

state purposes. That hence, those things which concern the

whole United States, must necessarily take a higher order;

move in a larger circle; a more elevated sphere, than those

other matters which concern a state only. And this may be

demonstrated, by the application of a circle which would in-

clude the largest state in the union, to the union itself; as it

would instantly appear, to be less than the union: apply it to

the state for which it was forme*', and twenty-three, out of the

twenty-four states, would be excluded. These premises, seem
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to lay an ample ground work, for the supremacy, established in

the constitution, and laws, of the United Stales, over the particu-

lar states; and for giving the right d(finaljudgment to the gene-

ril government, in all cases of controversy with a state, about

ita laws, affecting the constitution or laws of the United States.

An well might a county court dispute the supremacy of its state

goverment, as a state in the union, dispute the authority of the

United States, when ©nee finally settled in the constitutional

mode. Let no state demagogue be alarmed—the remedy in

the ultimate resort, is with the people, where he affects to place

it on state occasions—but then they are the people of the

United States, not of a particular state only, to whom the

reference is to be made in this case ; and they occupy too large

a. circumference for his comprehension—Ah! there, is the rub!

he can manage a part, but not the whole.

As to the acts of congress which gave rise to the resolution

which has drawn forth these commentaries—it is asserted as a

clear proposition, that the government of the United States,

has a full and perfect jurisdiction over free aliens—may forbid

their admittance into the United States—and govern them if

admitted, in such manner as they please; that their privileges

here are by courtesy, not constil-itional right; and that hence,

the law as to them, in no manner violated the constitution.

The express power given to congress, "to regulate com-

merce,'' embraces the subject of men imported, as well as of

wino, hardware, or broadcloth; and congress had by the con-

stitution, before 1803, except for the first section of the tenth

article of that instrument; and since that time, that section

notwithstanding, the right to prohibit the importation of aliens,

as well as any of the other articles, ofcommerce.

It is true, the right to pass uniform laws on the subject of

naturalization, implies the admission of free aliens. It cer-

tainly does not imply the admission of slaves, who could not be-

come citizens; or el*e congress, might by law, set them all free.

While it is quite as clear, that the clause of the constitution,

'0 which reference has been made, has relation to th©§« ©nly

VOL. I*. K*
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who might be imported as slaves—having no relation to free

persons. The words are: "The migration or importation of

such persons, as any of the states now existing shall think pro*

per to admit, shall not be prohibited by the congress, prior to

the year 1808," &c. It is supposed, "migration," which means

"change of place," and is applicable to removal from one

country to another,, from one state to another, and from one

place to another, in the same state; is nevertheless in the con-

stitution to be taken as the synonyme of "importation," which

means removing into, from some exterior point. Since to de-

tach the two words, and give the first a meaning it will bear?

it would imply that congress from the year 1808, has had the

power, to prohibit the removal of slaves from one state into an-

other. The importation into any state, was then an importa-

tion into the United States: while it is obvious, the prohibition

on congress, by the words "now existing," that is, when the

constitution was made, never did extend, to any state since

admitted into the union, ex-territorial, of tlte then United

States. Upon this view of the constitution, the governor of

Kentucky need not to have been so much alarmed, lest the

president should stop the migration of aliens who were admit*

ted into the United States, from coming to Kentucky; as he

appears to have been, by his communi cations to the legislature.

To see and read what he said, will afford the best informa-

tion on the subject. Speaking of the alien law, he said: "Nor

can the same law be regarded as any thing less than an artful^

though effectual evasion of the provisions of that article of the

federal constitution which withholds from congress the power

of prohibiting the migration, as well as importation of such

persons as the states then existing might think proper to admit %

a provision of the highest importance to those states whose

population is not full, and who have the strongest interest in

welcoming the industrious stranger from every part of the

world." This language from the governorvto the legislature,

and he, one of the most enlightened and liberal men of the

party, will afford a ground ofinference as to the rest*
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TJpon what principle, it may be asked, did the president of

Ihe United State?, in 1012 or '13, order all aliens in the United

States, to remove forty miles from the seacoast? This was

done without any act of congress. Craftily— for had such an
act passed, it would have been an ualien law," by the party

too, who so loudly condemned the former. The people might

have seen the inconsistency—although indeed there was but

little danger; since they could not discern, the greater en-

croachment on personal liberty, from the president's exercise

of despotism, than if his acts of control over aliens, had been
authorized by an act of congress, in whom the constitution had
vested the directing power of the government, as to them.

It can hardly be considered, a departure from the subject

under consideration, and certainly comports with one of the

objects of this history, which is to give correct views of the

constitution of the United States, so often mistaken and pervert-

ed, and always interesting to the people, should a brief analy-

sis of the first principles of that instrument, be opposed to the

misconceptions of Mr. Breckenridge, his followers, or fore-

runners.

It is therefore said, that the constitution of the United States,

is not only, not a confederation of states—but one formed by the
people, in their sovereign character; as essentially and abso-

lutely, as the introductory clause imports. And that it is as
much, A representative democracy, as the states are, which
have been formed by separate portions of the same people.
While a single observation, may give to this definition, the
evidence of demonstration. The people qualified to elect the
members of the most numerous branch of the state legislatures,

are also qualified to choose representatives to congress.

Even the senators of the United States, are chosen by the
state legislatures, emanating from the same people: While the
president, aud vice president, are chosen by electors, or the
representatives in congress, each, and all of whom, are chosen
by the same people.

Such is the constitution of the United States. It is, to all

intents and purposes, "a popular government"

—

a repuelic, in



268 HISTORY OF

its form and substance. Its judiciary, is constituted upon simi-

lar principles—its judges, hold their offices by the tenure of

good behaviour—and may be turned out by impeachment, in-

trusted solely to the people's immediate representatives, and

triable only, by the senate, their mediate representatives.

In the formation of the constitution, the election of the

representatives in congress, and the choice of the president, is

displayed, principles, and forms, entirely national and consoli-

datorv. In the formation of the senate only, is the federal

feature, exhibited: unless it may also be recognised in the

house of representatives, in the choice of president, when that

duty devolves on it. Both houses voting in all other cases,

upon the broad national principle: It constitutes, a truly na-

tional government, called federal, for the sake of brevity,

and as a substitute, for the confederation.

This delineation, appeals to the constitution, for its correct-

ness, and challenges scrutiny. A more minute detail cannot

be indulged here; while it yet remains to be remarked; that it

should forever explode the futile and untenable theory, propo-

sed in the resolution, and sustained by the vote of the Kentucky

legislature. A consideration highly important, is next to be

presented, for reflection: Are we to look to state constitutions,

or to that of the United States, for the powers to be exercised

under the latter? According to the doctrine here maintained,

to the latter, onlv; that being national, must be coextensive

with the nation—its effect being external, as well as internal,

it must pervade, and comprehend, the whole. That there

may be no redundancies, or incongruities, the superior must

be impressed on the inferior—not the latter, on the former;

and that impression, to be efficacious, must become the test of

right, in removing every obstacle to its correct action: for while

it operates, within its proper sphere, that is, within its consti-

tutional orbit, it may have difficulties, but no impediments,

from its parts, or other inferiors: such are the state govern-

ments, compared with that of the nation. The state govern-

ments have their orbits marked out, as they relate to the nation,

by the national constitution. That is the criterion of their
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rights, Jin<3 the test of their powers, in every case of coII'im-mi.

— As hoireVer, the people in each state, are to act Be]

rately, in* state affairs, while the} have all, a common concern in

the atfairs of the nation; it is not to be supposed, that one

should judge, and decide for the whole; but rather the whole

for each one. Upon this principle, in all matters of contro-

\< rev*, between a state, and the nation, the latter prescribes

tribunal.

Upon this principle, harmony may be maintained, and the

union preserved. Upon the principles advanced in the reso-

lution, the very reverse would be the consequence.

But enough, as to that—the people are the parties to both;

it is their business to superintend both, within their proper

spheres of action. Nor is a better rule of judging perceived,

than that contained in this simple proposition; does the mea-

sure in question concern our state and citizens only? Then it is

tinder state control: but if it involves the rights or interests

of other state?, or their citizens; or foreign states, citizens, or

subjects, then its ultimate resort for solution, is to the consti-

tution, and tribunals of the nation.

States of the union, are essentially co-sovereig;ns, in relatiou

to each other; but in comparison with the nation, they are

constitutional sovereigns only—T.<at is, qualified sovereigns.

Does not that fill the pride, and qualify the ambition of stale

authorities? Then let them elevate their miuds, and expand

their views, to the superior orb, the nation. Let each recol-

lect, that he is one of its citizens, and may become one of its

immediate, as he is at the time, one of its secondary functiona-

ries: and his heart should leap, and his soul exult, with joy and

triumph, on the reflection. For what could a single state

ever be, as to those circumstances, of internal safety, and hap-

piness, of external influence, and renown, compared to the

whole united? As an individual, 4-to an army with banners."

Then the nation, is my country—the state, my dwelling place.

It is the rule of law. the administration of justice, the pros-

perity of the honest, the comfort of the industrious, the joy
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of peace, and the smiles of social intercourse, which belong

to union, and arc by it ensured; if by men attainable, to the

exclusion of contests, and wars; which should endear the

union, to every American bosom. But if we would preserve

union, we must cherish those sentiments which conduce to

union, and to strengthen its ligatures.

The states have their distinct spheres of action, which it is

the duty of their public functionaries to fill, and to guard—

which demands of all, respect and observance. For although

the constitution of the nation, comprehending the whole of the

states, as to their more general concerns, necessarily moves in

a larger circle, touching those things which concern the na-

tion, and must therefore be greater than the several states;.

yet are the constitutional rights of these, in their corporate

capacity, as sacred, and to be held as inviolable, as those of th*

nation. Are states limited sovereigns? So are the United

States, a limited sovereign. The plenary sovereignty, is divided

between them. The American politician, should understand

this subject, in order to be able to see the line of partition, and

hence to assign to each, its proper subjects. This is an im-

portant science, the acquisition of which, honestly reduced to

practice, would prevent much idle, or vicious declamation,

error, and folly*

The people of the United States, in framing and adopting

the constitution of the United States, knew that they were re-

ducing the power of the state governments. It was their inten-

tion to take from the state governments, as much power as was

necessary to constitute the general government; and they in-

serted in the constitution the eighth and tenth sections of the

rirst article, which have been exhibited; and adapted to these,

various other declarations, and provisions, for the purpose of

tendering the government operative, and efficient.

incidental conflicts were foreseen; ultimate harmony was

provided for. The government of the nation, was declared to

be supreme. What else could it be? Nothing less, to be at

all a government. The state governments, by a necessary
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Consequence, 1)ecame inferior; to the whole extent of the

comparison. The terms, "superior," and "inferior,
1 " are cor*

relative: the one does not exist, without the other.

But then their order, and rank, are established by the

people; who made one, for the government of all, and tie

others, for the government of their respective parts. Taking

care, as the great objects were union, peace, and happiness,

to provide a tribunal, where controversy should be terminated.

That is, THE SUPREME COURT OF THE NATION.

Tt is not to be understood, that all the ideas imbodied in the

resolution, which has been animadverted on, are erroneous*

those which are mainly thought so, have been selected: and it:

is hoped sufficiently exposed, to render their fallacy apparent.

On the subject of legislation, a few general observations will

be hazarded, previous to a more detailed, course of remark,

upon the obnoxious act of congress; called, the sedition law.

In the first place, it seems to be admitted on all hands, that

the state legislatures, have a right, at least, to pas? a law, to

punish slander, even, of its own body, of the executive, and of

the courts; notwithstanding, they are inferior governments— in

other words, "limited sovereigns." Nor does it seem to be

questioned but that, this power instates, is no less tit and pre,

per, to guard official reputation, than it is to guard private

reputation; and that it is an essential part and parcel of the

legislative power. Whence comes the right, it may be asked,

of punishing contempts, by legislative bodies, even without

express law for the purpose? Whence comes the right of pre-

serving order, and enforcing silence, in the presence of tho?^

bodies? Certainly from the propriety, and nece csity, of the

thing; or it is an attribute of the legislative power, inherent

in the body for its own protection, and the despatch of public

business. It is admitted that the necessity which authorizes

legislative bodies to punish, such as offend in their presence, is

eonfined to such bodies—and it is their duty to extend by law,

the power of self protection, to other public functionaries. It

may be said, that the necessity which authorizes the legislative

body to punish without express law, exists only until an act caa
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be passed for the purpose. Be it so, it will result nevertheless

thata law may be passed to the same effect; and by force of the

legislative power: notwithstanding the abridged, and limited

condition of the state legislatures.

The question may now be put to every intelligent, and can*

did reader; are not the public functionaries of the national

government, to be protected from annoyance; and may not this

protection, as well belong to the legislative power of congress,

as to that of the states? and why not? An argument which

shall not betray, its own absurdity, in attempting to support

the distinction, is defied.

Would the people put the official organs of their superior

government, under the sole protection of their inferior govern-

ments? The absurdity is too gross.

On the subject of the "sedition law," as it was called; the

part which apparently gave the greatest offence, was that,

which subjected to an action at law, "such persons as should

write, print, utter, or publish, any false, scandalous, and mali-

cious, writing, or writings, against the government of the United

States, or the president of the United States, or either house

of the congress of the United States, with intent to defame the

said government, or either house of the said congress, or the

said president, or to bring them, or either of them, into con-

tempt or disrepute, or to excite against them, or either of

them, the hatred of the good people of the United States," &c*

And who being convicted, were to be punished by a fine not

exceeding two thousand dollars, and by imprisonment not ex-

ceeding two years. "The person prosecuted, having always, the

right, upon trial of the cause, to give in evidence, in his defence, the

Pruth of the matter contained in the publication charged as a libel^—

while the jury who shall try the cause shall have a right to

determine the law and the fact, under the direction of the

court, as in other cases."

Nothing could probably proclaim more distinctly the intrin-

sic moral principles, of the party, than its opposition to this

law, made against the publication of written, wilful, and mali-

cious slander. The letter to Mazzie, the publications of
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Freneau, Bache, Duane, and the book of Cullender, counte-

nanced, and supported, as they were, gave evidence to the

same effect The demonstration was now complete, that

lying was held to be an indispensable means of effecting the

great revolutionary purpose, the party had in view*

But, said the leaders, congress had no power to pass the

law; it was unconstitutional, to bring those who should libel

the government of the United States, the one or the other house

of congress, or the president, into the courts of the United

States; because the state governments, of their love and care

of libellers, or of their peculiar grace and favour to the govern-

ment of the United States, the two houses of congress, and of

the president, have Wterved to themselves the punishment of

the first, and the protection of the good name and fame of the

latter. It would seem that this simple exposure should be

enough to evince the untenable nature, and real absurdity of

the objection to the law, on constitutional grounds.

But besides the obvious propriety of punishing libellers of

public functionaries; and the no less obvious impropriety, of

lubjecting those of the United States to the jurisdiction of

each particular state; it requires only a necessary, and genuine

construction of the constitution of the United States, to find

ample powers vested in congress for passing the law in ques-

tion. The party, which opposed, the constitution, to the law,

having gotten into the possession of the government, find no

difficulty now, in exercising derivative^ or constructive powers.

Hence they have incorporated a bank; appropriated money to

the purpose of exploring routes for roads and canals, &c. &c;
and arrogate great merit to itself, for talking of internal im-

provements: for which if they can find express constitutional

authority, it is believed to be, what no genuine federalist, ever

found in the constitution; although they saw enough to justify,

the passage of the sedition law.

But without claiming aid from error, a resort to the consti-

tution will furnish a few elucidations, which will be presented^

for consideration.

vol. n. L*



2?4 HISTORY OF

By what specific grant of power in the constitution* was the

capitol, the president's house, or offices for the different depart-

ments, built, and rebuilt, within the city of Washington?—

Where is the clause which authorized the levy, and appropria-

tion of money, for these purposes? Yet federalists, and anti-

federalists, have concurred in these acts. At least, the first,

built; the second, rebuilt, after letting a squad of the enemy

burn them down.

Is it answered, that they were necessary and proper for the

protection, and convenient accommodation of official incum-

bents in the discharge of the duties, which they owed the

public?—But are these necessary? Cannot these incumbents

bear the annoyance of the weather, and can they bear the an-

noyance of libels, in the discharge of their public duties? To
virtuous, and honourable men, the latter is more intolerable,

than the former. If, verily, personal accommodation, or pro-

tection, enters into the purview of the constitution, which is

admitted; then, protection of character, has the first place.

Character in public functionaries, is public property: the

community are deeply interested in it; and especially, as it

relates, to their government, and its essential component parts*

In the president of the United States is vested all the rights of

diplomacy; he sends and receives ministers, negotiates treaties,

appoints consuls, &c. &c. besides those functions, which he

performs in connexion with the legislature, in making laws;

with the senate, in making appointments; and in seeing that

the laws are faithfully executed. But if foreign courts believed

what was said by the party writers of Presidents, Washington

and Adams, it would be impossible to respect them: a similar

consequence would follow a belief of such publications, by the

people of the union; where a great portion are ignorant, and

prone to believe what comes from those who are accustomed

to instruct them.

That these are not mere speculations, the current publica-

tions of the times will most effectually demonstrate. Sampleg

of which have been given: which will now be followed by a

few more,
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In relation to the president's calling out the militia to sup-

press the insurrection in the western part of Pennsylvania,

Callcnder says: "Instead of this legal measure, President

Washington walked straight through the constitution, through

the privileges of the legislature, and the respective duties of his

office." Again: "General Washington went to the treasury;

some future president may go to the hank— the one step will

not be a jot worse than the other." In an other place, he

says: "He was at the head of an army for seven years and an

half, and was several times beaten— his fame as a conqueror,

rests on the capture of nine hundred Hessians." Another in-

stance: "If truth or reason, or the public service had been at all

consulted, the house would have begun by asking the executive

why, he took from the treasury eleven hundred thousand dollars,

without their leave, and in contempt of the constitution?"

In another hook, the same hireling proceeds: "He (Wash-

ington) could not have committed a more pure and net viola-

tion of his oath, or a grosser personal insult on the representa-

tives/' In another place he savs: "By his own account Mr.

Washington, was twice a traitor—he first renounced the king

of England, and thereafter the old confederation. His farewell

paper contains a variety of mischievous sentiments." Of Presi-

dent Adams, he says—"Mr. Adams, has only completed the

scene of ignominy, which Mr. Washington had begun/' In

another part of the work, he calls President Adams, a "hoary

traitor."

Besides innumerable instances, even more vulgarly abusive,

from other pens, affecting both presidents, and congress; as

well as its branches, separately.

These instances, may suffice to shew, the propriety of the

law in question; not to notice the letter to Mazzei, and other

writings of the leaders of the party, and patrons, of Callender,

and other libellers. The letter just named, made its appear-

ance in the United States, 1797, or early in 1798. It served

President Washington, a like purpose, that the telescope of

Herschell, serves modern philosophers, to discover regions

hitherto concealed, dark, and unknown. While the one, ena-
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bles the curious to explore the distant recesses of tie empy-

rean, for new orbs; the other, conducted, though unwillingly,

the perception of Washington, to a full discovery of the duplicity

which had been concealed in the bosom of its author, in rela-

tion to himself. From that time, he was never heard to say,

"that Mr. Jefferson, had given him no cause to doubt his

sincerity.
1 ''

This history, which aims at the delineation of public, not

private character, might be thought deficient, in observation,

or in justice to Kentucky, were it to omit noticing that she

exhibited great sensibility towards the liberty of speech, and

of the press: making by parts, and by the whole, many pat-

riotic resolutions on the occasion.

The governor, in communications to the legislature, notices

these subjects, in the following terms; alluding to the sedition

law, he says, "which by fencing round the different branches

of government in their official capacity, with penal terrors in

a manner before unknown, hath created a new crime against

the United States, in a case where an interference on the part

of the legislature, was rendered unconstitutional, by that

clause which forbids the enacting of any law, abridging the

freedom ofspeech, or ofthe press." That common people should

mistake, misapply, or pervert the constitution, when the go-

vernor, sets, or sanctions the example, is not to be made a sub-

ject of wonder; nor hardly of remark. Here it is seen that

an act of congress which relates expressly to writing, thereby

excluding mere verbal speech—and which prohibits the publi-

cation of malicious falsehoods only—admitting the publication

of truth, however it may operate against the subject of it, stig-

matized as being unconstitutional, and void; because the con-

stitution had provided for "the freedom of speech, and of the

press." When in truth, and in fact, there is not any repug-

nance, between the law, and the constitution: unless writing,

be speaking; and the press, may publish what slander, the

editor pleases—and that these are rights secured by the con-

stitution. But except it is under the influence of a blind, and

devoted party spirit^ in which misrepresentation, and defama*
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nnori is adopted as an essentia] part of the svslcm; it is surely

impossible for candid men to admit the construction assumed

by the governor. Even if the act affected "speaking," without

"writing," which it does not; is there a man on earth who
pretends to any truth, and discernment, who would sav, that

the constitution protects lying and slandering, by speech? Or
that it secures indemnity to the owner of a press, under the

term, freedom of the press, to defame, and libel, whom he chooses

to select for the purpose? It seem? incredible. And yet such

things were frequently seen; and continue to he. practised.

The resolutions, reverberate and amplify the ideas of the

governor—they were approved by the legislature—and con-

tinued t protract the agitation of which the governor had made
report, as already noiieed: while the news, apers, teemed with

the froth and scum of the boiling pot. It is a remarkable fact,

that the same party, and kind of people, from whence sprang

the present relief and judge breaking majority, were in the case

of these acts of corigress,^ect/ sticklers for the constitution, and

for an independentjudiciary.

Notwithstanding the length of these' remarks, they are vet to

be extended to the governor's observations on the expected

war with France. "A war," says he, "horrible in its nature, and

ruinous in its consequences, hangs over us: a war by which

we cannot pos>ibly gain any advantages—but may lose every-

thing that is valued by freemen:—and if by our united exer-

tions, and the favour of a kind Providence, we may be so for-

tunate as to maintain our independence; it will be at all events

at an expense under which we and our posterity must groan;

and in consequence of which wre may be rendered unaule to

encounter hereafter more formidable evils than any with which

we are at present threatened/'

Presently he adds, that reports had gone abroad highly un-

favourable to the political character of Kentucky: "That the

people were represented, as, if not in a state of insurrection,

3-et utterly disaffected to the federal government, and deter-

mined to afford it no support; and that this commonwealth

waits only for an opportunity to withdraw herself from the
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union.*' He expresses a decided conviction of "the falschoua'

of these aspersions ;?? and recommends a declaration of attach-

ment to the federal constitution, and a determination to support

the government in every measure, "authorized by the commis-

sion under which it acts.*'

Acotemporaneous" publication, says: "The aristocrats call the

meetings of the people on the alien and sedition laws, mobs,

and say, the magistrates ought to disperse them."

A feature of the times may be caught from the toasts, and

resolutions of popular assemblages: a few, by way of samples,

will be inserted.

At a meeting of the officers of three regiments in Lexin^f

ton, the following toasts were given:

"1. The United States of America.

"2. The western world: perpetual union on principles of

equality.

"3. The navigation of the Mississippi at any price but that

of liberty.

"4. Harmony with France and Spain, and a reciprocity ofgood

offices,

"5. The congress of the United States: may wisdom, firm-

ness, and a sacred regard to the principles of the constitution

govern their proceedings.

"6. Energetic government on democratic principles.

"7. Trial by jury: the liberty of the press: and no standing

army.

"8. May the atlantic states be just, the western states be

free, and ail be happy.

"9. The harmony of departed heroes and patriots.

"10. No paper money: no tender laws: and no legislative

interference in private contracts.

"11. Thomas Jefferson, and the virtuous minority in con-

gress.

"
1 % May ail men in office remember that they are the ser*

vants, not the masters of the people.

"13. No alliance offensive, and defensive with any foreign

powar.
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;i ll. Edward Livingston, and Albert Gallatin.

"15. A well-regulated militia, the oiilv profci mode of na.

tional defence.''

The following resolutions arc extracted from the proceed-

ings of the oftkers of the seventh regiment, militia; in Madi-

son county:

—

"1st. Resolved, That the extension of commerce has been

too much an object with congress, and to this cause i- to he

attributed the present unhappy war with the French repub-

lic^ a war which does not oiler a single rational hope of com-

pensation to those citizens who have been injured bv French

depredation, nor of reimbursing the expenses which it ma?
occasion.

"2d. Resolved, That the poW-ers, of raising armies, and of

borrowing money, as now vested in the president, appear to

ug to be dangerous and alarming.

"3d. Resolved, That the bills, called, the alien and sedition

bills, are infringements of the constitution, and ofnatural ri

and that we cannot approve or submit to them.

"Gth. Resolved, That we are averse to intimate connexions

with any foreign power, but more especially with Great Bri-

tain: an alliance with that country being impolitic, and incon-

sistent with the principles of the two governments.'1

From a number of resolutions entered into by a numerous

meeting of the citizens in Lexington, the following arc selected,

as applicable to the subject under Consideration.

"2d. Resolved, That the present War by the United Slate-,,

against France, is impolitic, unnecessary, aad uHjust, i; a-rnuch

as the means of reconciliation with that nation have not be n

•nnremittincdv and sincerely pursued: hostilities having been

authorized against it by law, while a negotiation was pending,

"3d. Resolved, That a war by the United Slates against

France, Will only then be necessary and proper, when engaged

in for the defence of their territory: and that to take any part

in the present political commotion of Europe, will endanger

our liberty and independence. That an intimate connexion

with the corrupt and sinking monarchy of Britain, ought to be

abhorred, and avoided."*
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These, and many more of a similar complexion, calculated

to disaffect the litizens to the federal government, which alone

had charge of foreign relations, and the defence of the United

States—to render them particularly averse from a war with

France, although forced on the United States, as the alterna-

tive of base submission to French insult, in refusing to receive

the ministers of the United States; and in making open war

on their commerce; were passed or approved, throughout the

country. Such are the effects of party spirit, when directed to

sinister objects, and communicated to the popular mass, forever

subject to delusion.

The following decree of the executive directory of France,

may serve as a comment, on the passionate regard of American

citizens, always including those of Kentucky, for the French

republic.

It bears date the 29th of October, 1798; a few days before

the governor so pathetically deplored the war, which the Uni-

ted States, as might be inferred from what was said, was wan*

tonly bringing on France, and themselves. It is to be remem*

bered that the United Slates were yet neutral.—The decree

follows:

"The executive directory, upon the report of the minister of

foreign relations, con-iierin^ that the fleets, privateers, and

ships of England and Russia, are in pari; equipped by foreigners:

'•Considering that this violation, is a manifest abuse of the

rights of nations, and that the powers ofEurope have not taken

any measures to prohibit it: Decrees,

"i. Every individual native of friendly countries allied to

tl e French republic, or neutral, bearing a commission granted

by the enemies of France, or making part of the crews of ships

of war, arid others, enemies, shall by this single fact be declared

A pirate, and treated as such, without being permitted in any

ease, to allege, that he had been forced into such service bj

violence, threats, or Otherwise."

A more odious act of despotism cannot well be conceived.

Eesides, it might operate directly upon American citizens im-

pressed into the British service. The punishment to be inflicted

was death.
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About the same time, accounts were published, of the cap-

ture and condemnation of American ships and cargoes, by

French cruisers in the West Indies.

Hut lo close this unpleasant portraiture, it may be remarked,

that Kentucky, in addition to the Influence of the general

party spirit, was also somewhat agitated by local causes, con-

nected with the question of convention, or no convention, to

revise the constitution.

^luch was said about aristocrats, and the aristocracy of the

senate—more about equal representation—and not a little

concerning the emancipation of slaves. With these topics,

and with great fervour, as if the liberty of speech, and the

freedom of the press, had been in real danger; were mingled

denunciations against the act of congress; which, as has been

shewn, went only to punish written and published falsehood, with

intent to defame! There was a general deprecation of a war

with France—and also of an alliance with England—which

seemed to be anticipated as a consequence; and many stout

resolutions to support the constitution of the United States,

(now become, rather suddenly, a great favourite,) against re-

cent violations. While, as if not sufficiently supplied, with na-

tive productions for the press, of the inflammatory kind, such

were selected from the papers of other states, republished, and

read, with high relish and applause, by those new and zealous

lovers of the constitution.

In the mean time, congress had assembled again, and the

president informed it of the ultimate failure of the measures

taken to bring about an adjustment of the subsisting differences

between France and the United States. That nothing had

been discovered in the conduct of France, which ought to

change or relax our measures of defence. That he could not

so far humiliate the United States, as to send a third embassy,

the two first having been refused a reception; but that he
would receive an envoy from France, should one be sent; and

otherwise oppose no obstacle to a restoration of friendly rela-

tions between the two powers. That to be prepared for war,

was the way to ensure peace. Bat he did not propose to repeal

VOL. II. M*'
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the alien, or sedition laws. While some Frenchmen, -who

conscious no doubt, that they merited suspicion, withdrew

themselves from the United States.

While Kentucky proposed, that her resolutions should not

only be sent to her members of congress, to be presented to

that body, but also to the different states, for their concurrence.

Thus evincing her sincerity, in the evidence of her folly. It

was then the opinion of the governor, that "any violation of

the constitution once acquiesced in, subverts the great palla-

dium of our rights, and no barrier remains to oppose the intro-

duction to despotism." A very just sentiment.

It is certainly correct, in theory, and should be demonstrated

in practice, by freemen, living under written constitutions of

government, that neither peace, nor war, could induce them to

connive at serious infractions of their constitution, either par-

ticular, or general, when duly ascertained by the proper

tribunals. But that a part, a state for example, should take

upon itself, as Kentucky did, to decide peremptorily for the

whole, or even for herself, in the last resort, as to the acts of

congress, was a more flagrant breach of the constitution, which

gives to congress the exclusive right of making war—of course

of controlling such aliens as may be in the United States—and

also, the express right of punishing offences against the laze of

nations, in both peace and war—than the punishment of false-

hood, or the removal of an alien, by means of the one, or the

other of the laws, which gave so much alarm, to say nothing

of the right of self-defence, inherent in every legislative as-

sembly. But perhaps this is repetition.

Such in fact was the political aspect of the country—

so general, and so animated was popular disaffection to

the administration of Mr. Adams; and to such a pitch of real

ill will, and resentment were the minds of (he people wrought,

against federalists; that it is not surprising, if superficial ob-

servers, or itinerant persons, should take those demonstrations

of passion, and spleen but too frequent in the country, for

symptoms of disaffection to the government, at that time in the

hands of federalists. Who, though determined to sustain the
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neutrality declared by the executive; and to maintain the

relations of peace Willi all nations, who would maintain peace

with them; yet, when the French government, had shut the

door against diplomatic intercourse, first by refusing to receive

General Pinkney as envoy from the United States, and after-

wards the three envoys, Pinkney, Marshall, and Gerry—and

still continued its depredations, and hostility, were no less de-

termined to prepare for resistance; even to the extreme of

war, with France. And this was the -front and bearing of

their offence.'
1

The leaders of popular opinion in Kentucky, were pre-en-

gaged from the time of Genet, and democratic societies, to ,ay,

and to do, whatsoever they should deem expedient, to render

ihe federal administration unpopular; in order that it might

be transferred to Mr. Jefferson, and the anti-federalists; not

with a view to dismemberment—nor absolutely, to deliver the

country over to France—but to aid her, in the conquest of

England. Whose government in the language of these patriots

was not only corrupt, tyrannical, and detestable, but tottering

on its rotten foundations and ready to fall, by dissoluted frag

ments into the hands of\he English people—or of France.

That the people, thus deluded, should have been disaffected,

was a thing of course— it was what those who misled them,

had calculated on; and without which, disappointment and

chagrin would have accompanied their loss, of labour. But all

the people were not deceived—nor were all disaffected: while

probably, there were none who approved of the two laws,

-which have been noticed; as the more Ostensible cause of pub-

lic discontent at the time.

Cotemporaneous with exertions made in Kentucky, with

whatever design, which could but mislead public sentiment,

in relation to the government of the United States, and the

duties due to it, under the circumstances of the times, it is

consoling to find an evidence of the just and patriotic feelings,

of a portion of her citizens, authenticated in an address from

••Mason county, to the president of the United States. It follows:
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"Sir: We have seen, with the anxiety which is inseparable

from the love of our country, the situation in which the United

States are placed by the aggressions committed by the Frencii

nation, on our commerce, our rights, and our national sove-

reignty.

"Whilst the prospect of peace was in practicable view, we
looked anxiously towards that event, but we expected peace

upon equitable and honourable terms; we fondly hoped that

the constituted powers would meet our envoys on the just and

liberal terms offered by them, agreeable to their instructions;

but although proper advances have been made on the part of

our executive, these reasonable expectations have been disap-

pointed. How it becomes us, as citizens of an independent

nation, to act in this crisis, there is no question; as freemen,

and Americans, we do not hesitate; we will rally round the

standard of our country, we will support the constituted au-

thorities—an insidious enemy shall in vain attempt to divide

us from the government of the United States. To the support

of that government, against any foreign enemy, we pledge our

lives, our fortunes, and our sacred honour."

The president replied:

"Gentlemen: I have received an obliging address, sub-

scribed with a long list of the names, of your respectable

inhabitants, declaring without hesitation, their determination

to rally round the standard of their country; and pledging

their lives, their fortunes, and their sacred honour, to support

its constituted authorities. An address so decided, and pat-

riotic, from a state so remote from the seat of government, and

the first of the kind from the state of Kentucky, gave me great

pleasure. It is a proof of a truth that I have all along believ-

ed, without a doubt, that wherever there were Americans?

there such sentiments, would sooner or later, appear.

"JOHN ADAMS."
"Philadelphia, Dec. 3d, 1798."

It is believed, there were a few other addresses of the same

character, from Kentucky, and one certainly from Lexington;
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but were these (o counteract the effect of general feelings, or

of the resolutions adopted by the legislature, on the motion of

Mr. Breckinridge? No: they were but as drop-shot, opposed

to cannon balls.

It was at this session the law passed, for calling a convention

to reform, the state constitution.

The question had been put to the people as soon as the con-

stitution would permit: whether, or not, they wanted a conven-

tion to revise the constitution—and answered in the negative';

when tested by the constitution. For it was ascertained, by

the declaration of members, and other evidence, that taking

the votes actually given at the election in May, throughout the

state, and there were not a majority for a convention, the re-

turns were partial, and consequently did not exhibit the whole

truth. In consideration whereof the senate had refused, to

pass a sccon I law, for taking the votes on the same question

in 1798; notwithstanding which they had been taken without

law, in some counties; wrhile in others, they had been omitted:

and in some, the sheriffs not thinking themselves bound to

make a return of the votes had neglected to do it: that in fact#

only about two-thirds of the twenty-four counties in the stale.,

appeared upon the list.

Fleming county had returned four hundred and eighty-

three votes, for a convention, but wholly omitted to return the

whole number; which was the case also as to Harrison county;

that having returned upwards of four hundred votes for a con-

vention ; both being populous counties. That even in 1797, the

constitution, and the law, notwithstanding; neither Lincoln nor

Logan had returned the aggregate number of votes—where it

was known the people were generally against the convention;

especially the first, which though populous had only returned

fifty-three in favour of a convention.

That upon the whole state of the case as presented to the'

general assembly, the constitution did not authorize the passage

of a law, for a convention on the ground of the people's Tutr.

To this, it was replied, that, admitting it all, though there

was reason to believe a majority of the voters were in favour
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of a convention, the right of calling one was with two-thuds of

the legislature—accordingly two-thirds passed the act, for that

purpose;

At this session, besides the usual number and species of pri-

vate acts, two for divorces, others of a general nature, some of

which will be more particularly noticed—in all, seventy-three

were passed.

An act of the legislature of Kentucky, passed at this session,

is thought highly explanatory of the state of public feeling to-

wards ihe government of the United States— it is entitled "An

-^ct to disable all persons holding any office or appointment

under the general government, from holding any office or ap-

pointment under the authority of tins state." This act already

noticed, will not be detailed. It was an exemplification of the

fs
(! e—aa g[ made it the express duty of grand juries, to present

ail persons known to have violated its inhibitions.

How far the dispositions wh ;ch dictated, and sustained it,

could have been relied on, to aid the United States in a war

against France, was happily not put to the test. France hav-

ing given intimations in 1799, that she would receive a minister,

and eater into treaty, one was sent, and a treaty made; as will

be again noticed.

A new county was erected out of the counties of Lincoln

and Green, named, Pulaski, and to have effect from and after

the 1st of June, l?99: "beginning at the mouth of Rockcastle,

thence up the same four miles, when reduced to a straight line,

iiboye the reserved line; thence to the dividing ridge between

Skegg's creek and Buck creek, where the road crosses from

Stephen Lank ford's, to Buck creek; thence to the Green River

knobs; thence south forty-five degrees west to the present line

between Green and Lincoln; thence to the proposed new coun-

ty east line taken from Green; thence with said line south to

ihe scale line: thence along said line so far that a north line

will strike the beginning."

New county, now succeded, new county, in rapid succession:

indicating both extension, and increase e( population; as for-

merly.
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Pendleton will lie placed the next; in the order of lime.

That was to have effect from the 10th of Way, 1799. "Begin-

ning on the Ohio river, two miles below the mouth of Bis
>{( pstone creek; thence a direct line across Main Licking as

far below the main fork-, as it is from that place, to the mouth
of the north fork, of Licking, above the said fork*, to continue

said line south seventy-six degrees west, until it shall strike

the Scott and Franklin lines; thence with the same to the Har-

rison county line; thence with the same to Main Lickin**, to

the mouth of the north fork; thence a direct line to the mouth
of Big Stepstone, and down the Ohio to the beginning.' 1

Livingston, was the name of a county; "be£jinnin» on the

Mississippi where the Tennessee state line strikes the same,

and up the Mississippi to the mouth of the Ohio, and up the

same to the mouth of Trade water, and up the same to Mont-

gomery's fork; thence up said fork, and the branch that inter-

sects the ridge dividing the waters of Little river and Eddy
creek, and with the said ridge to Cumberland river, thence a

south course to the Tennessee state line, thence with the same
to the beginning :'*

to have effect from the third Tuesday in

May, 1799.

Henry was also a county of this session: it was to lave

effect from the first day of June, 179). "'Beginning ten miles

due north from the public square, on which the court house ry

the county of Shelby is now situated; thence west to the Jef-

ferson line, thence with said line to the Ohio river; thence up
the Ohio with the meanders thereof six miles above the mouth
of Corn creek, on a straight line from the mouth thereof; thence

a straight line till it strikes the road leading from Slieibj vil-e

to the mouth of Kentucky, two miles north of Henry Dough-
erty's; thence a direct line to the Kentucky river, two and a half

miles above the mouth ofEagVe creek*: thence up the Kentucky
river, and the Franklin line so far till a west course will strike

the beginning.*'

Cumberland countv, is also a creation of this ^enertf! assem-

bly. It was to have effect from the 1st day of July. 17??.

"Beginning on the Warren line, a west course from the Mar-

row-bone spring: thence east, until it strikes the cuVidrog ridge
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"between the waters of Cumberland and Green rivers, and with

the same to the wagon road leading from Colonel William

Casey's to Burksville, at the head of Renneek's creek; thence

eastwardly, so as to leave the settlement of William Butler, jr.

in Green county; thence to continue such a course as will just

leave the settlement of Greasy creek in Green also; then east

to the Lincoln line; then south, to the state line, and with it,

to the Warren line; thence with the Warren line to the be-

ginning."

Gallatin, furnished a name for a sixth new county at this

period. That was to have operation from the second Monday

in May, 1799. "Beginning six miles above the mouth of Corn

creek, on a straight line, and to run up the Ohio to the Camp-

bell county line; thence along said line sixteen miles; thence

to strike the Kentucky at the Rock spring near the Clay lick;

thence down* the Kentucky, within two and a half miles of the

month of Eagle creek; thence a direct line, till it strikes the

road from Shelbyville to the mouth of Kentucky, two miles

north of Henry Dougherty's; thence a direct line to the be-

ginning."

Muhlexberg, was then also made the name of a new county,

established to take effect from the 15th day of May, 1799.

'Beginning at the mouth of Muddy river, running up said river

with its meander?, within three miles of the mouth of Wolf-lick

fork, on a straight line; from thence with a straight line to the

Christian county line, six miles below Benjamin Hardin's;

from thence on a straight line, so as to strike Pond river, two

miles below Joel Dowr.ing's; from thence down Pond river

with the meanders, to the mouth; from thence up Green river

to the beginning."

It was now enacted, that the repeal of a law, which had re-

pealed a former, should not be construed to revive the law

formerly repealed, without express words to that effect.

And further, that every act passed at any stated annual ses-

sion, should have force at the expiration of three months from

its passage, and not sooner, unless the time be named therein.

The county of Ohio, was created, to take effect from the 1st

day of July, 1799. "Beginning on the Ohio river at the mouth
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of Black ford's creek; thence up the same to the head of the

southeast fork that heads opposite the head of Harress's fork

of Rock Lick creek; thence down the same to Rough creek;

thence down the same to the Flat Clay lick on Bear creek; and

down the same to Green river; and down Green river to the

Ohio, and up the same to the beginning."

Fayette county was divided, and Jessamine, made; to take

effect from the 1st day of February, 1799. "Beginning on the

Woodford line where it strikes the Kentucky river, near Todd's

ferry, thence along said line half a mile north of John Allen's

military survey; thence to the seven mile tree on Curd's road;

thence to the eight mile tree on Tate's creek road; thence

along said last mentioned road to the Kentucky river; then

down the river to the beginning."

The Winchester academy was established at this session.

Barren county was erected, to have effect from the 10th

day of May, 1799. "Beginning at the junction of Skegg's Bea-

ver creek and Big Barren river, to run north to Green river;

thence up the same to the mouth of Little Barren river; thence

up the same to the Elk lick; ttiencc with the Green county-

line four miles; thence a straight line to the Pilot knob; thence

a straight line to the mouth of the east fork of Little Barren

river; thence up the same till on a reduced line there shall be

six miles taken from Green, by running a parallel or south line

so far that a due west line from the Marrow-Bone spring, will

intersect the Green line; thence with the Green line to the

Tennessee state line; thence with the same a due west course

so far that a due north course will strike the beginning."

The county of Henderson, was enacted into existence at

this session, so prolific in the production of counties. This was

to take effect from the 15th ofMay, 1799. "Beginning on Trade

water opposite the mouth of Montgomery's fork, thence to the

head of Drake's creek; thence down Drake's creek to Pond

river, and down the same to Green river, and down the same to

the Ohio, and down the same to the mouth of Trade water, and

up the same to the beginning."

VOL. I*. N*
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Thus were eleven new counties made ; the greater number of

which, were in that section of the state called the Green River

country, whose population had been rapidly increased, by means

of the head right laws; which settled, the south ofGreen river.

In compliance with the joint request of a majority of the

trustees of the Transylvania seminary—and of the Kentucky

academy—the two institutions, were united on the terms

agreed, by the parties.

Twenty trustees were named—and the establishment was

henceforth to take the name of, the Transylvania University;

and to be administered in Lexington, at the seat of the semina-

ry, until removed by a board of the trustees; two-thirds of

whom were required to concur in the measure.

The trustees were incorporated, with power over the funds;

and the right, by the concurrence of a majority of the whole

number, to elect poor boys, or youths, of promising genius, into

the institution, to be assisted in their education by the public, or

common funds.

Former laws of the two united institutions, to be the laws

of the university, until altered by the legislature—except as to

certain modifications, which were made in the act.

The Bourbon academy, was established by an act of this

session.

And by another act, more than twenty other similar seats of

education, were also established, and corporate powers, vested

in trustees; with a faculty of superintendence, and also to hold

and control such funds as should be bestowed upon their seve-

ral institutions, for the purposes of education. Indeed, the le-

gislature have been at no time backward in granting such

charters. While the idea seems well established, that one in

each county is a matter of course ; and as many more as may

be petitioned for.

This act, like that passed at the preceding session on the

subject of academies, granted six thousand acres of land to

each academy by it established ; to be located under the
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direction of the trustees. And the like quantity of six thousand

acres, for an academy in each county where none had been

established; to be located under the direction of the county

courts.

An act allowing the settlers south of Green river to pay the

money due the state, in equal annual portions, also became a

law at this session. Four instalments, with interest, were

allowed.

It seems that every history should exhibit statements, from

time to time, of the public revenues; aud if this is deficient in

precision occasionally, it is to be ascribed to the loss of official

journals, for some of the years, or defects in reports. In this

part of the work, the most important consideration is to shew

the progressive increase of both the receipt and expenditure

of public money: and this may be done with sufficient accu-

racy, by taking a medium between those years in which the

aggregates have been given with certainty. And that must

suffice for this year.
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CHAP. VII.

Assemblage at Bryanfs, ^rc—-President announces a nezv mission

to France— Other measures which lead to accommodation, tyr.

—

Convention assembled in Frankfort, and Constitution firmed—

-

The new Constitution—Legislative proceedings—Proposals io im-

prove the navigation of Kentucky river— Vineyard Society incorpo-

rated—Several new counties made, and other acts done*

[1799.} Early in February, 1799, a numerous assemblage

of the people of Fayette took place at Bryant's station, in ordei

to interchange opinions, and come to resolutions about the

qualifications and sentiments of persons to be elected as mem-

bers to the convention for revising the constitution. Equality

of representation ; a divided legislature ; the independence of

Courts, and judges; the compact with Virginia; and the con-

tinuation of slavery, exempt from legislative emancipation,

were severally resolved, affirmatively. The latter subject pro-

duced a considerable opposition, and some warmth. The

resolution was qualified with various ameliorative provisos;

such as are seen in the constitution. Committees of two mem-

bers from each religious society, and from each militia com-

pany, were recommended, to meet at the same place on the

third Saturday of the same month for the purpose of agreeing

on a list of names, of persons to be elected as representatives,

to the convention. It is not believed that this recommendation

was generally attended to. There was another meeting, at

Colonel Patterson's, which entered into a resolution in favour

of gradual emancipation; and who also formed a ticket, and

recommended a fuller meeting at the seminary, on the April

court day: but, with little effect.—Neither were the Bryant's

Station measures generally imitated.

On the 18th of February, the president of the United States

announced to the senate, that he nominated William Vans

Murray, our minister resident at the Hague, to be minister

plenipotentiary to the French republic- With this nomination*
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he transmitted a document which intimated that the govern-

I of Prance would receive ;i minister from the United

States— luit as this intimation was not official, he deemed it

proper to inform the senate, "that he should instruct Mr. Mur-

ray rot to gotoFrnnce) before be receded direcj and unequi-

I assurances from the French government, through its

minister of exterior relations, that be would be received in

character, have its privileges extended to him, and be met b?

another minister of equal rank, title, and power, to treat of,

discuss, and conclude, all controversies between the two re-

publics*"

Mr. Murray having been appointed, received the requisite

assura cc*—Judge Ellsworth and Gen. Davie, upon further as-

surances, being united with him, a treaty was made, in the

course of the year I COO, which terminated existing hostilities:

wheref e, the navy was reduced, and the army disbanded.

In the mean time, there had been several sea fights between

the national ships of the two parties. The 9th of February,

the Constellation, Captain Thomas Truxton, attacked and

captured the VInscrgcntc, French frigate, of forty guns, and

four hundred men—seventy of whom were killed and wounded;

with the loss of one killed, and two badly wounded, on the

side of the victors. The L'Insergente had previously taken

the Retaliation, a ship of the United States.

The 20th of the month, Captain Barry of the frigate United

States, engaged, and sunk a French privateer. These were

but retaliations, which were succeeded by others; not within

the scope of this history.

The attention of the people being much engaged with the

approaching election, and their tempers somewhat miligated,

bv the prospect of peace with France, were the less moved,

by the enemies of the general government, who would still

have irritated them.

The. elections were made, of characters very similar to those

who formed the first constitution; with the exchange of John

Breckenridge, for George Nicholas.
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Seventeen counties were represented—the new counties

Voting with the old ones, from which they had been taken; so

as to make the requisite number of members.

On Monday, the 22d of July, the convention met in the

state house at Frankfort; chose Alexander-S. Bullitt, for their

president; Thomas Todd for clerk—and adopted the rules of

the late house of representatives, for its government: the next

day, it took the constitution into its custody, and placed it un-

der its examination—for better, or for worse. The proceedings

were with open doors; and in all respects so similar to those

of the legislature, that was it consistent with this history, to

notice the different propositions, or debates, but little that is

either useful, or amusing, could be extracted from them. The

result—the constitution itself, will be inserted.

Saturday, the 17th of August, the convention having made

a new constitution, and provided for its taking place on the 1st

day of June, 1800—prescribed an eight years' existence to

the first, and then adjourned without day.

The following is the fruit of its labour:

uTke Constitution, orform ofgovernmentfor the State of Kentucky*

"We, the representatives of the people of the state of Ken-

tucky, in convention assembled, to secure to all the citizens

thereof, the enjoyment of the right of life, liberty, and property,

and of pursuing happiness, do ordain and establish this consti-

tution for its government.

44Article I.— Concerning the distribution of the pvzi'ers of the

government*

"Sec. 1. The powers of the government of the state of Ken-

tucky, shall be divided into three distinct departments, and

each of them be confided to a separate body of magistracy,

to r. it: Those which are legislative to one; those which are

executive to another; and those which are judiciary to an-

other.

"2. No person, or collection of persons, being of one of those

departments, shall exercise any power properly belonging to

either of the others; except in the instances hereinafter ex-

pressly directed or permitted.
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"Article II.

—

Concerning the legislative department*

••Sec. 1. The legislative power of this commonwealth shall

he vested in two distinct hranches; the one to he styled the

house of representatives, the other the senate, and both to-

gether, the general assembly of the commonwealth of Ken-

tucky.

'•2. The members of the house of representatives shall con-

tinue in service for the term of one year from the day of the

commencement of the general election, and no longer.

rt3. Representatives shall be chosen on the first Monday in

the month of August in every year; but the presiding officers

of the several elections shall continue the same for three days,

at the request of any one of the candidate?.

"4. No person shall be a representative, who at the time of

his election is not a citizen of the United States, and hath not

attained the age of twenty-four years, and resided in this state

two years next preceding his election, and the last year thereof

in the county or town for which he may be chosen.

"5. Elections for representatives for the several counties

entitled to representation, shall be held at the places of hoi I

ing their respective courts, or in the several election precincts

into which the legislature may think proper, from time to

time, to divide any or all of those counties: Provided, that

when it shall appear to the legislature that any town hath a

number of qualified voters equal to the ratio then fixed, such

town shall be invested with the privilege of a separate re

sentation, which shall be retained so long as such town shall

contain a number of qualified voters equal to the ratio which
may from time to time be fixed by law; and thereafter elections

for the county in which such town is situated, shall not be held

therein.

"6. Representation shall be equai and uniform in this com-
man wealth; and shall be forever regulated and ascertained

t>y the number of qualified electors therein. In the year

eighteen hundred and three, and every fourth year thereafter,

an enumeration of all the free male inhabitants of the state,

above twenty-one years of age, sliall be made in such manner
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as shall be directed by law. The number of representatives

shall, in the several years of making these enumerations, be

so fixed, as not to be less than fifty-eight, nor m^re than one

hundred, and they shall be apportioned for the four years next

following, as near as may be, among the several counties and

towns in proportion to the number of qualified electors; but,

v. hen a county may not have a sufficient number of qualified

electors to entitle it to one representative, and when the ad-

jacent county or counties may not have a residuum or residu-

urns, which, when added to the small county would entitle it

to a separate representation, it shall then be in the power of

the legislature to join two or more together for the purpose of

sending a representative: Provided, that when there are two

or more counties adjoining which have residuums over and

above the ratio then fixed bylaw; if said residuums when ad-

ded together, will amount to such ratio, in that case one re-

presentative shall be added to that county having the largest

residuum.

"7. The house of representatives shall choose its speaker and

other officers.

"8. In all elections for representatives, every free male citi-

zen (negroes, mulattoes and Indians excepted) who at the time

being, hath attained to the age of twenty-one years, and resi-

ded in the state two years, or the county or town in which he

offers to vote one year next preceding the election, shall enjoy

the right of an elector: but no person shall be entitled to vote,

except in the county or town in which he may actually reside

at the time of the election, except as is herein otherwise provi-

ded. Electors shall in all cases, except treason, felony,

breach or surety of the peace, be privileged from arrest du-

ring their attendance at, going to, and returning from elections*

"9. The members of the senate shall be chosen for the term

of four years; and when assembled shall have the power to

choose its officers annually.

"10. At the first session of the general assembly after this

constitution takes effect, the senators shall be divided by lot,

as equally as may be. into four classes. The seats of the sena-
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tors of the first class shall be vacated at the expiration of the
first year; of the second class, at the expiration of the second
.year; of the third class, at the expiration of the third year; and
of the fourth class, at the expiration of the fourth year; so that
one-fourth shall be chosen every year, and a rotation thereby
kept up perpetually.

"11, The senate shall consist of twenty-four members at
,and for every three members above fifty-eight which

shall be added to the house of representatives, one member
shall be added to the senate.

"12. The same number of senatorial districts shall, from
time to time, be established by the legislature, as there may
then be senators allotted to the state; which shall be so form-
ed, as to contain, as near as may be, an equal number of free
male inhabitants in each above the age of twenty-one years,
and so that no county shall be divided, or form more than one
district; and where two or more counties compose a district
they shall be adjoining.

"13. When an additional senator may be added to the se-
nate, lie shall be annexed by lot to one of the four classes, so
as to keep them as nearly equal in numbers as possible.

"14. One senator for each district shall be elected by those
qualified to vote for representatives therein, who shall give
their votes at the several places in the counties or towns where
elections are by law directed to be held.

"15. No person shall be a senator, who, at the time of his
election is not a citizen of the United States, and who hath not
attained to the age of thirty-five years, and resided in this state
.ix years next preceding his election, and the last year thereof
in the district for which he may be chosen.

"1 6. The first election for senators shall be general through-
out the state, and at the same time that the general election
for representatives is held; and thereafter, there shall, in like
manner, be an annual election for senators to fill the places of
those whose time of service may have expired.

kt
17. The general assembly shall convene on the first Mon-

day in the month of November in every year, unless a differ*
vol. ir. 0*
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ent day be appointed by law, and their sessions shall be held

at the seat of government.

"18. Not less than a majority of the members of each house

of the general assembly shall constitute a quorum to do busi-

ness; but a smaller number may adjourn from day to day, and

shall be authorized by law to compel the attendance of absent

members, in such manner, and under such penalties as may be

prescribed thereby.

"19. Each house of the general assembly shall judge of the

qualifications, elections and returns of its members; but a con-

tested election shall be determined in such manner as shall be

directed by law.

"20. Each house of the general assembly may determine

the rules of its proceedings; punish a member for disorderly

behaviour; and with the concurrence of two thirds, expel a

member, but not a second time for the same cause.

"21. Each house of the general assembly shall keep and

publish weekly a journal of its proceedings; and the yeas anS

nays of the members on any question shall, at the desire ofany

two of them, be entered on their journal.

"22. Neither house, during the session of the general assem-

bly, shall, without the consent of the other, adjourn for more

than three days, nor to any other place than that in whica

they may be sitting.

"23. The members of the general assembly shall severally

receive from the public treasury, a compensation for their ser-

vices, which shall be one dollar and a half a day, during their

attendance on, going to, and returning from the sessions of

their respective houses: Provided, that the same may be in-

creased or diminished by law ; but no alteration shall take effect

during the session, at which such alteration shall be made.

"24. The members of the general assembly shall in all cases,

except treason, felony, breach or surety of the peace, be pri-

vileged from arrest, during their attendance at the sessions of

their respective houses, and in going to, and returning from

the same; and for any speech or debate, in either house, they

shall not be questioned in any other place*
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u 25. No senator or representative shall, during the term for

which he was elected, nor for one year thereafter, be appoin-

ted or elected to any civil office of profit under this common-

wealth, which shall have been created, or the emoluments of

which shall have been increased, during the time such sena-

tor or representative was in office, except to such offices or

appointments as may be made or tilled by the elections of the

people.

"26. No person while be continues to exercise the functions

of a clergyman, priest, or teacher of any religious persuasion,

society, or sect; nor whilst he holds or exercises any office of

profit under this commonwealth, shall be eligible to the gene-

ral assembly; except attornies at law, justices of the peace,

and militia officers: Provided, thai justices of the courts of

quarter sessions shall be ineligible, so long as any compensa-

tion may be allowed them for their services: Provided, also,

that attornies for the commonwealth, who receive a fixed

annual salary from the public treasury, shall be ineligible.

"27. No person, who at any time, may have been a collec-

tor of taxes for the state, or the assistant or deputy of such col-

lector, shall be eligible to the general assembly until he shall

have obtained a quietus for the amount of such collection, and
for all public monies for which he may be responsible.

"28. No bill shall have the force of a law, until on three se-

veral days, it be read over in each house of the general assem-

bly, and free discussion allowed thereon; unless in cases of

urgency four-fifths of the house where the bill shall be depen-

ding may deem it expedient to dispense with this rule.

"29. All bills for raising revenue, shall originate in the house

of representatives; but the senate may propose amendments,
as in other bills: Provided, that they shall not introduce any
new matter, under the colour of an amendment, which docs
not relate to raising a revenue.

"30. The general assembly shall regulate by law, by whom,
and in what manner, writs of election shall be issued to fill the

vacancies which may happen in either branch thereof.
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"Article 111.

—

Concerning the executive department,

"Sec. 1. The supreme executive power of the commonwealth

shall be vested in a chief magistrate, who shail be styled the

governor of the commonwealth of Kentucky.

"2. The governor shall be elected for the term of four years'

by the citizens entitled to suffrage, at the time and places

where they shall respectively vote for representatives. The

person having the highest number of votes shall be governor;

but iftwo or more shall be equal and highest in votes, the elec-

tion shall be determined by lot, in such manner as the legisla-

ture may direct.

"3. The governor shall be ineligible for the succeeding

seven years, after the expiration of the time for which he

shall have been elected.

"4. He shall be at least thirty-five years of age, and a citi-

zen of the United States, and have been an inhabitant of this

state at least six years next preceding his election.

"5. He shall commence the execution of his office on the

fourth Tuesday succeeding the day of the commencement of

the general election on which he shall be chosen, and shall con-

tinue in the execution thereof until the end of four weeks next

succeeding the election of his successor, and until his successor

shall have taken the oaths or affirmations prescribed by this

constitution.

"6. No member of congress, or person holding any office

under the United States, nor minister of any religious society,

shall be eligible to the office of governor.

"7. The governor shall, at stated times, receive for his ser-

vices a compensation, which snail neither be increased nor

diminished, during the term for which he shall have been

elected.

"8. He shall be commander in chief of the army and navy

of this commonwealth, and of the militia thereof, except when

they shall be called into the service of the United States; but

he shall not command personally in the field, unless he shall

be advised so to do, by a resolution of the general assemblyo
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••9. He shall nominate, and, by and with the advice and con

Fcntof the senate, appoint all officers* whose offices are estab-

Iished by this constitution, or shall be established by law, and

whose appointments are not herein otherwise provided for:

Provided, that no person shall be so appointed to an office

withig any county, who shall not have been a citizen and in-

habitant therein, one year next before his appointment, if the

county shall have been so long erected ; but if it shall not have

been so long erected, then within the limits of the county or

counties from which it shall have been taken: Provided also,

that the county courts shall be authorized by law to appoint

inspectors, collectors and their deputies, surveyors of the high-

way-, constables, jailors, and such other inferior officers, whose

jurisdiction may be confined within the limits of a county.

"10. The governor shall have power to fill up vacancies that

may happen during the recess of the senate, by granting com-

missions, which shall expire at the end of their next session.

"11. He shall have power to remit fines and forfeitures,

grant reprieves and pardons, except in cases of impeachment.

In cases of treason, he shall have power to grant reprieves un-

til the end of the next session of the general assembly, in which

the power of pardoning shall be vested.

"12. He may require information, in writing, from the offi-

cers in the executive department, upon any subject relating

to the duties of their respective offices,

"13. He shall, from time to time, give to the general assem-

bly information of the state of the commonwealth, and recom-

mend to their consideration such measures as he shall deem

expedient.

"14. He may, on extraordinary occasions, convene the gene-

ral assembly at the seat of government, or at a different place,

if that should have become, since their last adjournment, dan-

gerous from an enemy, or from contagious disorders; and in

case of disagreement between the two houses, with respect to

the time of adjournment, adjourn them to such time as he shall

think proper, not exceeding four months.

"15, He shall take care that the laws be faithfully executed,
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"\G. A lieutenant governor shall be chosen at every else?

tion for a governor, in the same manner, continue in office for

the same time, and possess the san*e qualifications. In voting

for governor? and lieutenant governor, the electors shall distin-

guish whom they vote for as governor, and whom as lieutenant

governor.

"17. He shall, by virtue of his office, be speaker of the se-

nate, have a right, when in committee of the whole, to debate

and vote on all subjects; and when the senate are equally di-

vided, to give the casting vote.

"10. In case of the impeachment of the governor, his rerw>

val from office, death, refusal to qualify, resignation, or absence

from the state, the lieutenant governor shall exercise all the

power and authority appertaining to the office of governor*

until another be duly qualified, or the governor, absent or im-

peached, shall return or be acquitted.

" 1 9. Whenever the government shall be administered by the

lieutenant governor, or he shall be unable to attend as speaker

of the senate, the senators shall elect one of their own mem-

bers as speaker, for that occasion. And if, during the vacancy

of the office of governor, the lieutenant governor shall be im-

peached, removed from office, refuse to qualify, resign,- die, or

be absent from the state, the speaker of the senate shall, in like

manner, administer the government.

"20. The lieutenant governor, while he acts as speaker to

the senate, shall peceive for his services the same compensa-

tion, which shall for the same period be allowed to the speaker

of the house of representatives, and no more; and during the

time he administers the goverment as governor, shall receive

the same compensation which the governor would have receiv-

ed and been entitled to, had he been employed in the duties of

Lh office.

"21. The speaker pro tempore of the senate, during the

(time he administers the government, shall receive in like man-

ner the same compensation which the governor would have

received, had he been employed in the duties of his office.
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u 2-2. If the lieutenant governor shall be called upon lo ad-

minister the government, and shall, while in such administra-

tion, resign, die, or be absent from the state during the rec«

the general assembly, it shall be the duty of the secretary, iV;

r

the time being, to convene the senate for the purpose of chock-

ing a speaker.

M23. An attorney general, and such other attornies for the

rommonwealthas may be necessary, shall bo appointed, who'©

duty shall be regulated by law. Attornies lor the common-

wealth for the several counties, shall be appointed by the res-

pective courts having jurisdiction therein.

"24. A secretary shall be appointed and commissioned du-

ring the term for which the governor shall have bee.n elected,

if he shall so long beJiave himself well. He shall keep a fair

register, and attest ail the official acts and proceedings of the

governor, and shall, when required, lay the same, and all pa-

pers, minutes and vouchers, relative thereto, before either

house of the general assembly, and shall perform such other

duties as may be enjoined him by law.

"25. Every bill which shall have passed both houses, shall

"he presented to the governor; if he approve, he shall sign it,

but if not, he shall return it, with his objections, to the h<

in which it shall have originated, who shall ^nter the object]

at large upon their journal, and proceed to reconsider it; if,

after such reconsideration, a majority of all the members ci. i

ted to that house shall agree to pass the bili, it shall be sent,

with the objections, to the other house, by which it shall like-

wise be considered, and if approved by a majority of all the

members elected to that house, it shall be a law; but in such

cases the votes of both houses shall be determined by yeas and

nays, and the names of the persons voting for. and against the

bill, shall be entered on the journal of each house respectively;

if any bill shall not be returned by the governor, within ten

days (Sundays excepted) after it shall have been presented to

him, it shall be a law in like manner as if he had signed it, un-

less the general assembly, by their adjournment, prevent its re-

turn; in which case it shall be a law, unless sent back within

three days after their next meeting.
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"26. Every order, resolution or vote, to which the concur-

rence of both houses may be necessary, except on a question

of adjournment, shall be presented to the governor, and before

it shall take effect, be approved by him; or, being disapproved,

shall be repassed by a majority of all the members elected to

both houses, according to the rules arid limitations prescribed

in case of a bill.

"27. Contested elections for a governor and lieutenant go-

vernor, shall be determined by a committee to be selected

from both houses of the geueral assembly, and formed and re-

gulated in such manner as shall be directed by law.

"23. The freemen of this commonwealth (negroes, mulat-

tos and Indians excepted) shall be armed and disciplined for

its defence. Those who conscientiously scruple to bear arms,

shall not be compelled to do so, but shall pay an equivalent

for personal service.

"29. The commanding officers of the respective regiments

shall appoint the regimental staff; brigadier generals their

brigade majors; major generals, their aids; and captains, the

non-commissioned officers of companies.

"30. A majority of the held officers and captains in each

regiment, shall nominate the commissioned officers in each

company, who shall be commissioned by the governor: Pro-

vided that no nomination shall be made, unless two at least of

the field officers are present; and when two or more persons

have an equal and the highest number of votes, the field officer

present, who may be highest in commission, shall decide the

nomination.

"31. Sheriffs shall hereafter be appointed in the following

manner:—When the time of a sheriff for any county may be

about to expire, the county court for the same (a majority of

all its justices being present) shall in the months of September,

October or November next preceding thereto, recommend to

the governor two proper persons to fill the office, who are then

justices of the county court: and who shall in such recommen?

dation pay a just regard to seniority in office and a regular

rotation. One of the persons so recommended shall be com-

missioned by the governor, and shall hold his office for two
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il he »olaog behave well, and until a successor be duly

I. If the county courts shall omit HI the months afore-

make such recommendation, the governor shall thea

nominate and by and with the advice and consent of the se-

. appoint a fit person to fill such office.

u Vrticle IV.

—

Concerning the, judicial department.

''Sec. 1. The judicial power of this commonwealth, both as

to matters of law and equity, shall be vested in one supreme

court* which shall be styled the court of appeals, and in such

Inferior courts as the general assembly may from time to time

etect and establish.

"2. The court of appeals, except in cases otherwise directed

by this constitution, shall have appellate jurisdiction only;

which shall be coextensive with the state, under such restric-

tions and regulations, not repugnant to this constitution, as

may from time to time be prescribed by law.

"3. The judges both of the supreme and inferior courts shall

r offices during good behaviour; but for any reasona-

ble cause whirl: shall not be sufficient ground of impeachment,

the governor shall remove any of them on the address of two-

thirds of each house of the general assembly: Provided, how-

-. v r. that the cause or causes for which such removal may be

.'red, shall be stated at length in such address, and on the

journal of each house. They shall at stated times receive for

their services an adequate compensation, to be fixed bylaw.
t; 4. The judges shall, by virtue of their office, be conserva-

tors of the peace throughout the state. The style of all pro"

cess shall be "The commonwealth of Kentucky." All prose-

cutions shall be carried on in the name, and by the authority of

the commonwealth of Kentucky, and conclude against the

and dignity of the same.
4;5. There shall be established In each county now, or which

may hereafter be erected, within this commonwealth, a county

court

"G. A competent number of justices of the peace shall be
inted in each county; they shall be commissioned during

VOL. II, J**
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good behaviour, but may be removed on conviction of misbe-

haviour in office, or of any infamous crime, or on the address

of two-thirds of each house of the general assembly: Provided,

however, that the cause or causes for which such removal may

be required, shall be stated at length in such address and on

the journal of each house.

"7. The number of the justices of the peace, to which the

several counties in this commonwealth now established, or

which may hereafter be established, ought to be entitled, shall

from time to time be regulated by law.

"8. When a surveyor, a coroner, or a justice of the peace?

shall be needed in any county, the county court for the same s

a majority of all its justices concurring therein, shall recom-

mend to the governor two proper persons to fill the office, one

of whom he shall appoint thereto: Provided, however, that if

the county court shall for twelve months omit to make such re-

commendation, after being requested by the governor to recom-

mend proper persons, he shall then nominate, and by and with

the advice and consent of the senate, appoint a fit person to

fill such office.

"9. When a new county shall be erected, a competent num-

ber of justices of the peace, a sheriff and coroner therefor, shall

be recommended to the governor by a majority of all the mem-

bers of the house of representatives from the senatorial dis-

trict or districts in which the county is situated—and if either

of the persons thus recommended shall be rejected by the go-

vernor or the senate, another person shall immediately be

recommended as aforesaid.

"10. Each court shall appoint its own clerk, who shall hold

his office during good behaviour; but no person shall be ap-

pointed clerk, only pro tempore, who shall not produce to the

court appointing him, a certificate from a majority of the

judges of the court of appeals, that he had been examined by

their clerk in their presence, and under their direction, and

that they judge him to be well qualified to execute the office

of clerk to anv court of the same disnitv with that for which
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fie offers himself. They shall be removable for breach of good

behaviour by the court of appeals only, who shall be judges of

the fact as well as of the law. Two-thirds of the members pre?

sent must concur in the sentence.

"1 1. All commissions shall be in the name, and by the au-

thority of the state of Kentucky, and sealed with the state

seal, and signed by the governor.

44 12. The state treasurer, and printer or printers for the

commonwealth, shall be appointed annually by the joint vote

of both houses of the general assembly: Provided, that during

the recess of the same, the governor shall have power to till

vacancies which may happen in either of the said offices.

"Article V.

—

Concerning impeachments,

"Sec. 1. The house of representatives shall have the sole

power of impeaching.

"2. All impeachments shall be tried by the senate: when

sitting for that purpose, the senators shall be upon oath or

affirmation. No person shall be convicted without the concur-

rence of two-thirds of the members present.

"3. The governor and ail the civil officers, shall be liable to

impeachment for any misdemeanor in office; but judgment,

in such cases, shall not extend further than to removal from

office, and disqualification to hold any office of honour, trust, or

profit under this commonwealth; but the party convicted shall

nevertheless be liable and subject to indictment, trial, and pun-

ishment according to law.

"Article VI.

—

General provisions.

"Sec. 1. Members of the general assembly, and all officers

executive and judicial, before they enter upon the execution

of their respective offices, shall take the following oath or af-

firmation: "I do solemnly swear (or affirm, as the case may be)

that I will be faithful and true to the commonwealth of Ken-

tucky, so long as I continue a citizen thereof, and that I will

faithfully execute, to the best f my abilities, the office of -

n according to law.''
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"2. Treason against the commonwealth, shall consist only

in levying war against it, or in adhering to its enemies, giving

them aid and comfort. No person shall be convicted of trea-

son, unless on the testimony of two witnesses to the same overt

act, or his own confession in open court.

"3. Every person shall be disqualified from serving as a go-

vernor, lieutenant governor, senator or representative, for the

term for which he shall have been elected, who shall be con-

victed of having given, or offered any bribe or treat, to pro-

cure his election.

"4. Laws shall be made to exclude from office and from

suffrage, those who shall thereafter be convicted of bribery,

perjury, forgery, or other high crimes or misdemeanors. The

privilege of free suffrage shall be supported by laws regu-

lating elections, and prohibiting under adequate penalties, all

undue influence thereon from power, bribery, tumult, or othcs.

improper practices.

4i5. No money shall be drawn from the treasury, but in pur-

suance of appropriations made by law, nor shall any appro-

priations of money for the support of an army be made for a

longer time than one year; and a regular statement and ac-

count of the receipts and expenditures of all public money,

shall be published annually.

"6. The general assembly shall direct bj' law in what man-

ner, and in what courts, suits may be brought against the com-

monwealth.

"7. The manner of administering an oath or affirmation

shall be such as is most consistent with the conscience of the

deponent, and shall be esteemed by the general assembly the

most solemn appeal to God.

"8. All laws which on the first day of June one thousand

seven hundred and ninety-two were in force in the state of

Virginia, and which are of a general nature, and not local to

that state, and not repugnant to this constitution, nor to the

laws which have been enacted by the legislature of this com-
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momvealih, shall be in force within this state, until they shall

! or repealed by the general as% mMy.
iw

'.*. The compact with the state pf Virginia, subjei

alterations as may he made therein agreeably to the mode pre-

scribed by the said compact, shall be considered as pact al

this constitution.

"10. It shall be the duty of the general a-semhU to » is

such laws as shall be necessary and proper to decide differen-

ces by arbitrators, to be appointed by the parties who may
< hoose that, summary mode of adjustment.

"11. All civil officers tor the commonwealth at large shall

reside within the state, and all district, county or town officers,

within their respective districts, counties or towns, (trustees of

towi^s excepted.) and shall keep their respective offices at such

places therein as may be required by law: and all militia oil-

ccrs shall reside in the bounds of the division, brigade, regiment,

battalion, or company, to which they may severally belong.

"12. TiiC attorney general, and other attornies for this com-

monwealth who receive a fixed annual salary from the public

treasury, judges and clerks of courts, justices of the peace,

surveyors of lands, and all commissioned militia officers, shall

hold their respective offices during good behaviour and the

continuance of their respective courts, under the exceptions

contained in this constitution.

"13. Absence on the business of this state, or the United

States, shall not forfeit a residence ofyce obtained, so as to de-

prive any one of the right of suffrage, or of being elected or

appointed to any office under this commonwealth, under the

exceptions contained in this constitution.

"14. Jt shall be the duty of the general assembly to regulate

bylaw, in what cases, and what deduction from the sal. ui -

public officers shall be made for neglect of duty in their official

capacity.

"1."). Returns for all elections for governor, lieutenant gc

vernor, and members of the general assembly. «hal! be made to

the secretary for the time being.
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"16. In all elections by the people, and ako by the senate

and house of representatives, jointly or separately, the vote?

shall be personally and publicly given, viva voce.

"17. No member of congress nor person holding or exerci-

sing any office of trust or profit under the United States, or

either of them, or under any foreign power, shall be eligible as

a member of the general assembly of this commonwealth, or

hold or exercise any office of trust or profit under the same.

"18, The general assembly shall direct bylaw how persons

who are or who may hereafter become securities for public

officers, may be relieved or discharged on account of such

sccuntyship.

"Article VII.— Concerning slaves.

"Sec. 1. The general assembly shall have no power to past'

laws for the emancipation of slaves without the consent of their

owners, or without paying their owners previous to such eman-

cipation a full equivalent in money for the slaves so emanci-

pated. They shall have no power to prevent emigrants to this

state from bringing with them such persons as are deemed

slaves by the laws of anj7 one of the United States, so long as

any person of the same age or description shall be continued

in slavery by the laws of this state. They shall pass laws to

permit the owners of slaves to emancipate them, saving the

rights of creditors, and preventing them from becoming a charge

to any county in this commonwealth. They shall have full

power to prevent slaves being brought into this state as mer-

chandise. They shall have full power to prevent any slaves

being brought into this state from a foreign country, and to pre-

\Tcnt those from being brought into this state, who have been

since the first day of January, one thousand seven hundred and

eighty-nine, or may hereafter be imported into any of the Uni-

ted States from a foreign country. And they shall have full

power to pass such laws as may be necessary, to oblige the

owners of slaves to treat them with humanity, to provide for

them necessary clothing and provision, to abstain from all in-

juries to them extending to life or limb, and in case Oi their
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- ect or refusal to comply with the directions of such laws,

to have such slave orriave9 fold for the benefit of their owner

or owners.

"2. In the prosecution of slaves for felony, no inquest by a

grand jury, shall be necessary, but the proceedings in such

prosecutions shall be regulated by law, except that the gene-

ral assembly shall have no power to deprive them of the pri-

vilege of an impartial trial by petit jury.

"Article VIII.—The seat of government shall continue in

the town of Frankfort, until it shall be removed by law: Pro-

rided however, that two-thirds of all the members elected to

each house of the general assembly, shall concur in the pas*

^age of such law.

"Article IX.—Mode of revising the constitution*

"When experience shall point out the necessity of amend-

ing this constitution, and when a majority of ail the member:

elected to each house of the general assembly, shall within the

first twenty days of their stated annual session, concur in pass-

ing a law for taking the sense of the good people of thi.- com-

monwealth as to the necessity and expediency of calling a

convention, it shall be the duty of the several sheriffs and othej

returning officers at the next general election which shall be

held for representatives, after the passage of such law to open

a poll for, and make a return to the secretary for the time be-

ing, of the names of all those entitled to vote for representa-

tives who have voted for calling a convention: and if there-

upon it shall appear that a majority of all the citizens of this

State entitled to vote for representatives, have voted for a con-

vention, the general assembly shall direct that a similar poll

shall be opened, and taken for the next year; and if there-

upon it shall appear, that a majority of all the citizens of this

state entitled to vote for representatives, have voted for a con-

vention, the general assembly shall at thoir next session call a

convention, to consist of as many members as there shall be in

the house of representatives, and no more: to be chosen in the

same manner and proportion, at the same places, and at the

same time, that representatives are, by citizens entitled to voter
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for representatives; and to meet within three months after the

said election, for the purpose of readopting, amending, or

changing this constitution. But if it should appear by the

votes of either year as aforesaid, that a majority of all the citi-

zens entitled to vote for representatives, did not vote for a con-

vention, a convention shall not be called.

"Article X.—That the general, great and essential princi-

ples of liberty and (ree government may be recognised and

established^ we declare,

"Sec. 1. That all freemen, when they form a social compact,

are equal; that no man or set a( men, are entitled to exclu-

sive, separate, public emoluments or privileges, from the com-

munity, but in consideration of public services.

"2. That all power is inherent in the people, and all free

goveigiments are founded on their authority, and instituted for

their peace, safety and happiness: For the advancement oi

these ends, they have at all times an unalienable and indefeisi-

ble right to alter, reform or abolish their government in such

manner as they may think proper.

"3. That all men have a natural and indefeisible right to

worship Almighty God according to the dictates of their own

consciences; that no man shall be compelled to attend, erect,

or support any place of worship, or to maintain any ministry

against his consent; that no human authority ought, in any

case whatever, to control or interfere with the rights of con*

science; and that no preference shall ever be given by law, to

any religious societies or modes of worship.

"4. That the civil rights, privileges, or capacities of any

citizen shall in no wise be diminished or enlarged on account

of his religion.

"5. That all elections shall be free and equal.

"6. That the ancient mode of trial by jury shall be held

sacred, and (he right thereof remain inviolate.

"7. That printing presses shall be free to every person who
undertakes to examine the proceedings of the legislature or

any branch of government; and no law shall ever be made to

lin the right thereof. The free communication ofthoughts
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(and opinions, is one of the invaluable rights of man, and every
citizen may freely speak, write and print on any subject, being

responsible for the abuse of that liberty.

'•3. In prosecutions for the publication of papers investiga-

ting the official conduct of officers, or men in a public capacity,

or where the matter published is proper for public information,

the truth thereof may be given in evidence. And in all indict-

ments for libels, the jury shall have a right to determine the
law and the facts, under the direction of the court, as in other
ases.

"9, That the people shall be secure in their persons, houses,
papers and possessions from unreasonable seizures and searches;
and that no warrant to search any place or to seize any person
or things, shall issue without describing them as nearly as may
be, nor without probable cause supported by oath or affirma-

tion.

4i
10. That in all criminal prosecutions, the accused hath a

right to be heard by himself and counsel; to demand the na-
ture and cause of the accusation against him; to meet -the

Avitne^ses face to face; to have compulsory process for obtain-

ing witnesses in his favour; and, in prosecutions by indictment
or information, a speedy public trial, by an impartial jury of
the vicinage; that he cannot be compelled to give evidence
against himself, nor can he be deprived of his life, liberty, or
property, unless by the judgment of his peers, or the law of the
land.

"1 1. That no person shall for any indictable offence be pro-
ceeded against criminally by information, except in cases
arising in the land and naval forces, or in the militia when in
actual service, in time of war or public danger, by leave of the
court, for Oppression or misdemeanor in office.

*'12. No person shall for the same offence be twice put in

jeopardy of his life or limb, nor shall any man's property be
taken or applied to public use without the consent of his re-

presentative", and without just compensation being previously
made to him.

"13. That all courts shall be open, and every person, for
VOL. If. Q*
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any injury done him in his lands, goods, person, or reputation

shall have remedy by the due course of law, and right and

justice administered without sale, denial or delay.

"14. That no power of suspending laws shall be exercised,

unless by the legislature or its authority.

*15. That excessive bail shall not be required, nor excessive

fines imposed, nor cruel punishments inflicted.

"16. That all prisoners shall be bailable by sufficient secu*

rities, unless for capital offences, when the proof is evident, or

presumption great; and the privilege of the writ of habeas cor-

pus shall not be suspended, unless when, in cases of rebellion

or invasion, the public safety may require it.

"17. That the person of a debtor, where there is strong pre-

sumption of fraud, shall not be continued in prison after deli-

vering up his estate for the benefit of his creditors, in such

manner as shall be prescribed by law.

"18. That no ex post facto law, nor any law impairing con-

tracts, shall be made.

"19. That no person shall be attainted of treason or felony

by the legislature.

"20. That no attainder shall work corruption of blood, nor,

except during the life of the offender, forfeiture of estate to

the commonwealth.

"21. That the estate of such persons as shall destroy their

own lives, shall descend or vest as in case of natural death;

and if any person shall be killed by casualty, there shall be no

forfeiture by reason thereof.

"22. That the citizens have a right in a peaceable manner

to asemble together for their common good, and to apply to

those invested with the powers of the government for redress

of grievances, or other proper purposes, by petition, address,

or remonstrance.

"23. That the rights of the citizens to bear arms in defence

of themselves and the state, shall not be questioned.

"24. That no standing army shall, in time of peace, be kept

up without the consent of the legislature, and the military shall

in all cases, and at all times, be in strict subordination to the

civil power,
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"25. That no soldier shall, in time of peace, he quartered

in any house without the consent of the owner, nor in time of

war, but in a manner to be prescribed by law.

"2G. That the legislature shall not grant any title of nobility

or hereditary distinction, nor create any office, the appoint-

ment to which shall be for a longer term than during good

behaviour.

"27. That emigration from the state shall not be prohibited.

"28. To guard against transgressions of the high powers

which we have delegated, we declare, that every thing in

this article is excepted out of the general powers of govern-

ment, and shall forever remain inviolate; and that all laws

contrary thereto, or contrary to this constitution, shall be void.

"Schedule.—That no inconvenience may arise from the al-

terations and amendments made in the constitution of this com-

monwealth, and in order to carry the same into complete ope-

ration, it is hereby declared and ordained:

"Sec. 1. That all laws of this commonwealth in force at the

time of making the said alterations and amendments, and not

inconsistent therewith, and all rights, actions, prosecutions,

claims, and contracts, as well of individuals as of bodies corpo-

rate, shall continue a& if the said alterations and amendments
had not been made.

"2. That all officers now filling any office or appointment,

shall continue in the exercise of the duties of their respective

offices or appointments for the terms therein expressed, unless

by this constitution it is otherwise directed.

"3. The oaths of office herein directed to be taken, may be

administered by any justice of the peace, until the legislature

shall otherwise direct.

"4. The general assembly, to be held in November next,

shall apportion the representatives and senators, and lay offthe

state into senatorial districts conformable to the regulations

prescribed by this constitution. In fixing those apportion-

ments, and in establishing those districts, they shall take for

their guide the enumeration directed by law to be made in the

present year, by the commissioners of the tax, and the appor-
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tionments thus made, shall remain unaltered u »tii the end of

the stated annual sessions of the. general assembly in the year

eighteen hundred and three.

"5. In order that no inconvenience may arise from the

change made by this constitution, in the time of holding the

general election, it is hereby ordained, that the first election

for governor, lieutenant governor, and members of the general

assembly, shall commence on the first Monday in May, in the

year eighteen hundred. The persons then elected shall con-

tinue in office during the several terms of service prescribed

by this constitution, and until the next general election, which

shall be held after their said terms shall have respectively ex-

pired. The returns for the said first election of governor and

lieutenant governor shall be made to the secretary, within fif-

teen days from the day of election, who shall, as soon as may

be, examine and count the same, in the presence of at least two

judges of the court of appeals, or district courts, and shall de-

clare who are the persons thereby duly elected, and give them

official notice of tf.ie.ir election: and if any persons shall be

equal and highest on the poll, the said judges arid secretary

shajl determine the election by lot.

"6. This constitution, except so much thereof as is therein

otherwise directed, shall not be in force, until the first day of

June, in the year eighteen hundred; on which day the whole

thereof shall take full and complete effect."

Monday, November the 4th, a quorum of the legislature

assembled; and on the next day, the governor made his com-

munications. The topics are all local, except that he notices

the resolutions passed at the last session, which having been

«ent to the different states, had in a variety of instances, been

acted upon, and the results transmitted— these he promised

should be laid before the two houses. He also represented, as

he had at the former session, that the revenue was materially

deficient.

John Breckenridge, now the favourite, was chosen speaker

of the house of representatives.
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At tins session, the scat of John Smith, a member of the

house of representatives, was declared to be vacant, because,

having been sheriff of Franklin county, he had not obtained

his quietus from the auditor of public accounts. Similar facta

were reported as to two other members, who probably shared

the same fate. But Mr. Smith again offered himself to the

people, and was elected by them.

The resolutions of the different states responding to those of

Kentucky, on the subject of the alien and sedition laws, abave

alluded to, having been sent to the house, were taken up: and

never, probably, was an experiment, less satisfactory, than that

which had been made on the sense of the nation, relative to

the character, quality, and faculties, of the general govern-

ment, as to these laws. Virginia was the only state who
approved of the doctrines advanced by Kentucky, as detailed

on a former page of this history—of course, the only one who
was reciprocated in turn by her. A majority of all the states

had disapproved; and some in terms less courteous than ap-

peared to he agreeable to the great men of the time : who
however, in an impaired energy of resistance, and in an altered

tone of sentiment, betraying somewhat of that awkwardness

which proceeds from a conviction of error, without the grace

of retraction, terminated an effort at justification, by a protest

against the two obnoxious laws. And thus ended the chapter,

in the legislature.

In a survey of the Kentucky river, by Martin Hawkins, from

Frankfort to the mouth, exhiuiting each rapid, in its extent,

and descent, the total of all united, is, forty-nine feet and four

inches fail, on the whole extent offour thousand ji-ce hundred and

fifty yards; broken into seventeen or eighteen different falls, of

unequal lengths. This representation, was accompanied by

an estimate of the expense necessary to make each navigable;

amounting in the aggregate to "nine hundred and twenty dol-

lars." Suggesting at the same time, that ten thousand dollars

would remove all obstructions to the navigation of the river,

throughout its whole extent; and that there were persons ready
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to undertake the

year, and receive their pay in land at fifty dollars per hundred

acres.

The proposals, qp suggestions, thus publicly made, were not

encouraged—the navigation remains unimproved—the lands

then in market, under the head right laws, have been sold, at

forty dollars, twenty dollars, and even less, per hundred acres:

the mone) converted into bank stock—and that so managed,

by creating rival banks, and by other means, no less injudi-

cious; until the stock is reduced twenty per cent below Com-

monwealth's Bank paper, which in the exchange market for

money of the United States, at the most, is worth fifty cents

in the dollar. And what is also a fact, which deserves to be

recorded on this page, is, that a large portion of the country,

adhering to the principles of the policy, which have conducted

the legislation of Kentucky, in these matters, are eager to re-

move the court of appeal?, from ofnce, for having declared, a

law unconstitutional, which requires a contract creditor, to take

the com.monwea.UK-s bank paper, for a bona fide debt, on a replevy

of three months—or -wait two years for his debt—and then get it as

he can. Shall, or shall not, the judges be broke for this cause.

is now the great question, which divides, and agitates, the peo-

ple, and upon which the election of representatives is to turn

in August of the present year, 1824.

Thus, it appear?, we are the same kind of people now, as in

1799, alive to our rights, but blind, to our interest, and even

to the demands of common justice. Tenacious, to a de-

cree of jealousy, which subjects us to imposition, and to

the nurture of imposters, about our sovereignty; both, as

a state, and as a people; and which we have deposited

la written constitutions, for our government, and protec-

tion; and as it was thought not to be resumed and abused, by

any demagogue, and his followers, who choose to deny the re-

straints of the constitution, of the state; or of the general go-

vernment. Yv^c are however, under the government of a good

democratic majority, whose will makes the constitution, as it

does the laws—just as they want it. Should this be though 1
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to have the appearance of levity: Then it is most gravely ap-

prehended, that a constitution Beyer was, nor ever will be,

preserved by a democracy, which counts its majority from the

nether end of society; whence is necessarily embraced, the

greatest mass of ignorance, and the least attachment to good

order, or constitutional restraint.

Karly in the session, the legislature passed an act, incorpo-

rating a vineyard society, in order to promote the cultivation

of the vine. A vineyard, was commenced under a few Swfofl

emigrants, on the north side of the Kentucky river, above the

mouth of Hickman's creek. It was thought for a few years

that it would succeed; but subsequently it has declined, and

M now extinct, or but little productive. Whether it is a sub-

ject not adapted to corporation management, and has failed for

want of care, and proper cultivation, or has yielded to the se-

verity of winter spells of weather, which so often kill the fruit,

and sometimes affect the trees, has not been precisely deter-

mined, nor will the subject, be here discussed.

Hardin county, was divided—whence came Breckenridgd,

to take effect from the 1st day of January, 1800—"Beginning

at the mouth of Blackford's creek, running with Ohio county-

line to Rough creek, then up said creek opposite the mouth of

Big Clifty; from thence such a course as will strike the Bier

spring on the road leading from Elizabethtown to Hardin's

settlement, thence such a course as will strike the head of

Wolf creek, thence down the said creek to the Ohio river, and

down the said river to the beginning."

Green River settlers, who had not paid their instalments for

lands, were allowed the further time often months.

County courts were authorized to license one or more of

their body, to celebrate the rites of matrimony: to be govern-

ed by the rules prescribed to the ministers of the gospel—and

subject to like penalties.

The county of Floyd, was made to have effect from the 1st

of June, 1 800. "Beginning at the mouth cf Beaver creek near

the narrows of Licking: thence north thirty degrees east

to the Mason line: thence with said line to a point opposite the.
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head of Little Sandy; thence a straight direction to the ibfks

of Great Sandy; -thence along the division line between this

state and the state of Virginia, to the head waters of the main

branch of Kentucky; thence down the same to the mouth of

Quicksand; thence a straight line to the fifty mile tree on the

state road; thence along said road in a direction to Mount

Ssterling, to Black water; thence down the same to the mouth

thereof; thence down Licking to the beginning."

It appears, that a ratio of live hundred qualified electors,

gave a representation of sixty-two members, for the next house

of representatives. The senators, were as one to four repre-

sentatives.

- Knox county, wTas taken from Lincoln—to have effect from

the first Monday in June, 1800. "Beginning where the Pu-

laski line strikes the Tennessee line, and with the last men-

tioned line east to the top of Cumberland mountain; thence

along said mountain to the Madison line, and with the same to

a point due east of the branch of Kentucky river that the wil-

derness road goes down, thence up said branch to said road;

thence with said road, to the aforesaid Madison line, and with

the same to the head of Rockcastle river, and down the said

river to the Pulaski line, and with that line to the beginning.*'

An act for incorporating the Frankfort bridge company, had

for its object, the erection of a bridge across the Kentucky

river opposite Frankfort. It expired without effect.

The "certain certificates,
1
' mentioned in the title of an act

of this session, are those mentioned in the act of separation—

for the redemption and payment of which, provision was now

made.

Three divorces were authorized, by as many laws, on a

juryr's finding the facts alleged. All the complaints were on

the part of the wives.

The county of Nicholas was created at this session, to com-

mence, and have effect, from the 1st day of June, 1800—"be-

ginning at the mouth of Fleming creek, and to run thence

along the Fleming county line, to the mouth of the Flat fork

of Johnson's fork of Licking; thence on a straight line to a
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. itr« marked, -ix miles from the Lower Blue Licks, near

middle trace; thence a straight line to where the Bracken

.me cros i
- the said north fork; thence with the said Bracken

to Licking river; thence up said river to the Bourbon

and Harrison line; thence with the said line, so far that a

line run parallel with the general course of that part of Lick-

ins river, which is included between the Upper Blue Licks,

and the point where the Bourbon and Harrison line strikes the

baid river, shall cross the Limestone road, at an ash stump,

near the Irish station, the beginning place of certain surveys

made for Hawes and others; the said line to continue the

same course to the Montgomery line; thence with the said

to Licking river; and thence down said river to the be-

ginning."*

Eighty-eight acts, were passed at this session, the last ex*

pected to be held under the first constitution. Many were

private, and merely personal—others to legalize what was

illegally done—some relative to towns—and not a few con^

cerning other local matters, of various kinds.

The receipts "in the public treasury, for this year, were

n thousand two hundred and thirty-four pounds; which

with the balance of the last year, made fifteen thousand three

hundred and sixty-four pounds. Expenditures, fourteen thou-

sand seven hundred and three pounds. Balance, six hundred

and sixty-one pounds.

A motion was made, to come to a resolution to vacate the

of such members as were at the time judges, or justices,

of the quarter session courts. It was postponed, or committed;

the actual result has escaped research: the fact, however, of

there, being snch members in the house, is conclusively implied.

Whe"rice results another conclusion, of no little importance

—

it Is, that the sovereign infallible judges and preservers of the con-

ion, "the people' 1 require to be rejudged, and revised:

Inasmuch as it seems most clear, that quarter session judges

are a part of the judiciary; and that a most material part of

the constitution was violated, by electing them to seats in the

legislature.

VOL. II. R*
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An act of this session authorized an appropriation of six

"thousand acres of vacant land south of Green river, for the

use and emolument of manufacturers of wool, cotton, brass or

iron, who should settle on it, at the rate of five families for

each thousand acres, before the 1st of January, 1C03, carry on

their trade in good faith, and pay forty dollars the hundred

acres in four equal annual payments. The execution of the

act was placed under the care of trustees. It being, however,

badly digested, improvident, and impracticable; it is believed

its terms were not embraced, and that it expired under its own

limitations without effect.

The clerk to the commissioners for adjusting Green River

land claims, having received more money than he had account-

ed for, an act passed requiring him to account; and in case of

failure, declared him subject to the penalties, which were pre-

scribed for delinquent sheriffs. He still failing to account, was

prosecuted for the penalties, and judgment rendered against

him: from which he appealed, and was relieved; by the court's

considering the law ex pod facto, unconstitutional, and void; as

it had an undoubted right to do.

It is worthy of remark, that this legislature passed an act for

the appointment by the county courts, of inspectors, collectors,

and their deputies, surveyors of the highways, constables, and

countyjailors; the act to have effect after the 1st of June, 1800;

that was, under the new constitution; without perceiving any

authority for it: that being the day on which, the constitution

itself, that provided for their appointment under its own legis-

lation, was to commence its operation. Perhaps a more palpa.

ble misconception of power, never entered into the heads of

any law makers, before, or since. There being not even the

colour ofnecessity for it; since it was declared in the schedule,

that the officers then in appointment were to continue for the

time expressed, unless displaced by the constitution; which

those provided for by the act, were not; and moreover, the

governor could make all appointments, to fill vacancies, when

the other means failed.
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The election law, pasted by thr same legislature, respecting

the governor, &c. to organize the new government, being

authorized by the convention, was in that respect correct.

With this session, ceased the legislative functions, under the

first constitution; after having, in eleven sessions, added six

hundred and fifty laws to the statute book. From sixty, to sixty

three or four, of these, were concerning towns; although the

forty-first, vested a power in the county courts, to establish

towns, appoint trustees, &c. Szc

Occasional observations having been made, with a view to

convey an idea to the reader, of the character of the se^ion

acts, nothing more of the kind will be added here. Whoever

attends to the subject, will be struck with the frequent changes

in the courts, and in the execution laws; which, if it were pos-

sible, should be fixed and immutable. The observer of the

legislative course under the constitution, can but be equally

affected, by the frequent occurrence of acts which violate pri-

vate rights to teal property, as well by their retroactive effects,

as by vesting power in one or another, to sell lands belonging

to infants, as well as those of adults, without their consent. Re-

lief, also, of one kind or other, either to private individuals who

should have been left to seek it in a court of law, or equity; or

to public functionaries, who had violated the laws, and ran to

the legislature to cover their ignorance or design from the con-

sequences, by legalizing what was illegally done, makes a fi-

gure in the code; besides those acts of direct interference

between creditor, and debtor, by means of replevy, and other-

wise: which taken together as a body of evidence, goes to prove

great defects in the political morality of the law makers, and

separately, furnishes precedents for every species of irregular

and incorrect legislation. Not that there are no good laws
;

there are certainly many; for at different times, different moral

and political feelings have prevailed: but so predominant has

been the disposition to change, that but few acts have escaped

its ignorance, its lov^, its rage, or its malice.
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The nsxt legislation to be explored, will be under ttie new

constitution; which, it is believed, offers no better security for

the safety of private rights, or the consistency or intelligence

of legislation, or the maintenance of public faith. But it shall

first be seen, and then said, what it has brought forth.

It is not, however, to be understood, that this history has

undertaken to enumerate, sum up, and balance, the good, and

the evil, of legislation, for the thirty years and more, during

which the government has been in operation. But, taking it

for granted, that the country is entitled to a good government;

that it possesses the materials for such an one; which, notwith-

standing, it has not; it is one of the objects of this work, which

will not be abandoned, so to connect observations with facts, as

to satisfy the community, with whom it remains to correct legis-

lation, that the way to have good laws, is to elect proper charac-

ters only, to make laws; an enterprise of hopeless achievement^

under the present constitution ; or so to change the constitution,

as to ensure a government, as good in fact, as human frailty wiU

admit; That is, one much better than the present
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[1300.] far the annals of 1800, it is thought, may be ii>

serted, notices of a meeting of a portion of the chizens of Bour-

bon county; whose avowed object, was to take into considera-

tion, theal inning situation of the country, occasioned by the

great scarcity of money ; and to prevent, as far as possible, the

"-'total ruin" of the citizens, by abstaining from a destructive

intercourse with merchants. Arid to effect it, these good citi-

zens entered ii o various resolutions—the first, and most im-

portant of which, is, as follows:

i4That after the first day of April next, we will not purchase

from merchants, traders, or others, any of the following enume-

rated imported n anufaetured articles, to wit: woollens, linens,

cottons, silks, hats, shoes, saddles, sugars, or liquors, (wine f» i

medicine excepted) unless the same can be purchased and

paid for, in articles of the growth or manufacture of this state."'

This is not exactly a non-intercourse with the atlantic sl,\

even if it had been general, while it is believed to have been

but very partial; it is, however, a proposed mean, in effect,

for banishing money, from the country, under the absurd idea

of rendering it more plenty, by starvation, or barter. As i:
*

render money useless was the way to make it plenty.

It may be true, that before money was brought into use. 1

1

changes, constituted the barter, or traffic, of rude tribes oi

uncivilized men. With money, of whatever it was made, com-

menced merchandise—for then there was a common measure,

by which to regulate exchanges, and to liquidate balances-
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Money, being once recognised, as the measure of the value of

things, became hence their equivalent—in reality, their repre-

sentative, and substitute: and by consequence, the object of

xjesire, with all men, and in the same proportion, a stimulus to

their industry, care, and ecomomy. Not as a thing which they

could eat, drink, or wear, or which would directly gratify any

one appetite ; but, either directly, or indirectly, convertible into

any thing, and everything, that a man could desire. How to

obtain it, has therefore been a subject of perplexing inquiry,

with political economists, and superficial legislators, in most

civilized nations, for ages. The prudent man knows, that it is

effected by industry, and care, under a government whose ad-

ministration ensures punctuality in payments; and that other-

wise, it eludes every inquiry, In vain, are non-importation

and non-consumption associations, or laws. Absurd are com-

binations against merchants. Compel those who consume, to

pay for what they buy, and their intercourse with merchants

will never injure them; although they deal not in the exchange

of articles, but sell for money only. Leave it to the grower

or manufacturer of the article, and his merchant, to settle the

terms of their dealing; and it will be adjusted, to their mutual

convenience.

To limit consumption, or restrain commercial intercourse,

between citizens of the same country, with the view of making

money plenty, or of preventing the ruin of the people, is a mis-

take in policy, of the grossest kind. The people need but one

sumptuary law; and that ma) be written in two words, "Pay

punctually."

The next resolve of the Bourbon meeting, is the result of

sound sense ; they say, "We will encourage the raising ofsheep,

the cultivation of hemp, flax, and cotton—and promote home
manufactures of every kind:" which with the addition of four

words—"as far as prudent," would have been perfectly unex-

ceptionable.

But there is no danger of too much being done in pursuance

of the course suggested. It was not generally adopted then—
nor even yet, is it overmuch practised.
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On the 1st of June it is to be remembered, the second, call-

ed the new, constitution of Kentucky, took effect: it may be

said, without even an emotion, much less commotion. The

last governor, under the first constitution, was elected to the

same office, under the second; the lieutenant governor, a

new officer, and ex-officio, speaker of the senate, who was

Alexander S. Bullitt, and also the members of the genera)

assembly, had been elected also at the same time, agreeably t^

the ordinance of the convention, without opposition to the

change. Such is the benign influence of the great republic

can principle of free states, "that the will of the majority ex-

pressed according to the constitution, is the law of the land,

to wlftch all are in duty bound to submit." This is the prin-

ciple, which every citizen of Kentucky should impress upon

his own heart, and upon the heart of his son. It is the equiva-

lent of declaring unconstitutional laws, void; and of admit-

ting the constitution, to be paramount, to all acts of the legis-

ture; and although alterable by a majority of the whole peo-

ple, yet in no other way, than that prescribed in the constitu-

tion. Give these principles complete effect—place them under

the guarantee of good faith, supported by adequate penal

sanctions, with a firm executive, and judiciary, to enforce thein;

aud a constitution may be preserved, without difficulty, as to

good citizens, and in defiance of the bad. Than which, nothing

in political science, nor in social intercourse, is more important.

It is the foundation of confidence; as the constitution itself is

the foundation of all legal obligation; contradistinguished

from moral obligation. Why is moral obligation, ever during

and ever binding, on mankind, in all situations? It is, because

it has its foundation in a perfect and permanent law, prescribed

by our creator. Being a constitution of cause, and effect,

which requires no amendment, and which no majority can alter.

While the obligation of that, which can be altered, may be

impaired, perverted, or annihilated. And hence the impor-

tance of giving to the constitution of government, ali the sta-

bility of which it is susceptible. Not only because it is itself a

Compact, in which the whole people have agreed with each man,

and each man with the whole people, that they reciprocal!/
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will keep it inviolate on their respective parts; but, because,

a violation, implies a disregard of a solemn promise, and evin-

ces a breach of good faith.

Again—This original contract may he considered as the pro

hiic parent, whence springs every other contract, between

man and man, having a legal existence, or obligatory force;

while the validity, the effect, and value, of these obligations,

depend essentially upon the stability, it may be said the invio-

lability, of the constitution; and that, upon the reverence and

awe, which are entertained habitually, for this primary com-

pact, by themajorkv of the people with whom it may ultimate-

h rest, to alter, amend, or violate it, with impunity.

From these considerations, may be perceived, the immense

importance of cherishing an invariable respect for the consti-

tution, and of carefully abstaining from any, and every, infrac-

tion of its rules, both affirmative, and negative. This reflection

can but derive great additional weight from the admonitions,

of experience—which teach, that those who disrespect their

constitution, have but little regard for contracts of any kind,

which they can evade. And when a majority of those who

make the laws, are contemners of contracts, both public and

private, tiie state, or nation, for whom they legislate, must be

sustained by a miracle, if it does not fall into discredit and de-

cline, shame, and embarrassment.

The new constitution, compared with that which it super-

seded, exhibited several material alterations, in conformity to

the spirit of democracy, which had demanded the change; and

which are worthy of observation. The great objection to the for-

mer constitution, was to the aristocratic features* as they were

absurdly called by the jealous and envious demagogues of the

day, who produced the change^ because they had not the merit

or patience to become governor, or senators, when they were

to be chosen by men of intelligence acting on oath. The

people at large, and especially the most intelligent part of

them, were we'd contented with that part, which introduced

electors, chosen by the people, for the purpose of choosing a

rnor, and senators, and which was accused of aristocracy.

. : ai of odious import in America universally, and in Kerr



KEMCCKY.

v particiilarlv: often maliciously applied, to those who

have become distinguished for having in. are hind, or money,

than the generality of their neighbours; unless they are very

liberal towards those who choose to call theft)* Ives, and be

<i, democrats; and moreover, if they possess talents, with

riches, they are to devote them also, to the use of the demo-

cracy, in order to obtain its favour. They arc then taken into

the bosom of the order, and stand secure from the application

of this obnoxious term, "aristocrat,"' however rich, enterpris-

ing, or assuming, they may be. A term, the more obviously

and grossly abused, as there is nothing in the constitution, or

la the country, that bears any affinity to aristocracy: unless it

is, that Fc.piemcn, are distinguished for having more lands, or

money, than the generality of the community; which seems to

be an unavoidable consequence of the structure of society,

where industry is rewarded, and property even promised pro-

tection: and which may with equal propriety be applied to

those members of the community, who have in a higher de-

cree than common, either talents, or learning, or knowledge.

Bat why, in a community, where industry and frugality, are

universally pursued, with the laudable view, as it is thought,

of bettering conditions, and of acquiring riches, those who
have succeeded, should be nicknamed, and abused, by those

who have failed in the same pursuit, is only to be accounted

for by the envy? jealousy, and malice, inherent in man's na-

ture; and which, a race of beings, common to all democratic

republics, called demagogues, incessantly stir up, for election*

cering purposes, in the minds of the less informed part of the

community; who very willingly take the name of democrats.

And hence the term ••aristocrats," which means in Europe, a

''privileged order;" though having no place in the United

States, has been introduced, and applied here, as the oppo-

nent, and the adversary, of the term "democrats," or "people

i »ut privileges." Whereas, in Kentucky, they are "the

people with privileges;" if having equal political rights, with-

out equal property, or interests, and the actual control of the

rnment, may be ranked as privilege 1
:. And surely* they

\ Dl . if. S*
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may be so considered, when exercised by them to their exclu-

sive emolument, and the detrusion of those who are stigmatized

by the term, aristocrats.

Such were the terms in use, under the old constitution; and

such still continue to be in use, under the present: notwith-

standing, the popular reason, that is, the one given by dema-

gogues, or "popularity hunters," for the change of constitu-

tion, was to ;?abolish aristocracy." Now, as the constitution

contained no aristocracy—that is, "privileged order," it is not

to be supposed, that the change eradicated any. While it is

to be confessed, that it destroyed some of the precautions, fee-

ble as they were, for filling one branch of the legislature, and

the executive department, with the persons best qualified to

discharge the duties of those offices. The cause which moved

the change, is demonstrated in the changes themselves. *The

electors of governor, and senators, were abolished, and these

offices were in future to be filled by the direct vote of the

people themselves; who gave up the election of sheriffs and

coroners, which they held under the first constitution, to other

agents; and they introduced a lieutenant governor, to be

chosen also by themselves, who was to fill the place of the

speaker of the senate, formerly elecled by the senate itself.

From these facts, the spirit and object of the change*, are

distinctly seen. The other main outlines, are substantially

the same, in both constitutions; being sufficiently democratic

for the purposes of demagogues. The powers of the govern-

ment, are distinguished into three denominations, of legislative,

executive, and judicial; and these, as before, vested in three

separate departments: the first is also divided into a senate,

find house of representatives, to be chosen by the same voters,

without regard to character, property, or interest; a mere

representative democracy, or government of the majority of the

most active citizens. The checks are apparent only, not real;

on paper, not in the actual state of things. It promises secu-

rity for life, liberty, and property—it is fallacious and delusive;

it stops short at the second step, if not sooner: And property is

left insecure; because its safety, instead of being placed in the
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hands of those who have it, is deposited i\\ the care and

disposal of those who have less of it, and want more. There

is no adequate check to the opposite tendencies of poor and

rich: a distinction, however inaccurately marked it may he,

which exists in every civilized community; dependent on

principles in men's nature, which never can be annihilated;

upon facts, which despotism or sophistry may disguise, or

pervert, but can never extinguish; a lambent flame, which

the unnatural government of Sparta, smothered in vain, for

seven hundred years: It is the desire of bettering present

condition— it is the love of property—or of money, if you

please—for the sake of the gratifications which it brings, or

confers.

This principle of such vital importance in society, which on

one side, is to get, on the other, to keep, has been misconceiv ed,

or designedly perverted, in the formation of the constitution

of Kentucky; and as a consequence, instead of its being

checked, and restrained from encroachment, by the one party,

and the other, it is secured to the one, without an adequate

security to the other. The majority are left to prey upon the

minority. Neither capital nor enterprise are secured—which

they should be, to the whole extent of their energies, and of

their acquisitions; by placing their highest, as well as their

lowest exertions, under the superintendence and control of

those who possess them, who feel their influence, and know

how to estimate their merit, in the highest degree; instead of

wrhich, they have been placed at the mercy, and left dependent

on the caprice of ignorance, envy, jealousy, and malice, to

which the doors of the two houses of the legislature have been

thrown open, without placing in either, a sufficient guard.

And where it is still enough to cry out, "aristocracy," and

down with any institution in the country, dependent on a mo-

nied capital. These observations, are extorted from experience

and conviction, at the shrine of regret, and in the hope of their

producing reflection, inquiry, and reform.

It is not intended, at this place, to illustrate by minute de-

tails: "the bank of Kentucky," rivalled and destroyed by forty
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democratic banks, is but one, among similar instances, of th&

want of regard to contracts, to private interest, and to public

faith—no other reference will be made at present. "While it

is not pretended that the state of the country in 1824, was to

have been foreseen, and predicted, in 1800: yet it was even

then seen and declared, that the constitution was destitute oi

adequate checks; "that property was not protected in suffi*

cient extent"—nor enterprise encouraged, by ensuring to it

the enjoyment of its full success. The cry of aristocracy, had

been heard—its effects had been witnessed in the prostration

of the only part in the first constitution, which offered any

thing like that check, of which the second was totally destitute.

From that time to this, nothing better was to have been ex-

pected, from any convention, that could, have been convened,

Some hope was entertained from the general government,

both as an example for imitation, and a check on legislative

error; that is found to reach but few cases; and hardly any

one, merely between citizens: whiLe the results of its example*

Lave not been conciliatory, nor hitherto very beneficial.

It is thought necessary, to terminate a train of reflection*

which might be protracted, hut which some may think will be

more appropriate after a detail of facts, to support it, than

thus to forestall them,

ft is to be remarked however, th»t the state of society in

Kentuckv, had undergone considerable change in the course

of the last eight years; and especially, from the end of the

war. There was a greater -disparity between the extremes of

the aggregate society; with an increased proportion of citi-

zens of little or no property, or of new claims to land, not paid

for, and who were ranked by themselves with the poor. While

on the other hand, those who possessed the means, were ac-

commodating themselves with good houses, and domestic com-

forts; which produced a contrast, not readily overlooked by

the eyes of envy or jealousy.

The population had much increased. The census of this year

placed the white people at 179,875—the slaves, both black and

mulatto, at 40,343—in all 220,959—including free persons of
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colour. Increase for the but ten year-, 118,712 free white-

persons, laves, and Ml free persons of colour in all

—

the tables not particularizing the increase of the latter.

Strong party feelings frequently excited, and often expressed

rtious and otherwise, had familiarized the people to i ;»< b

r, and made them acquainted with those who aspired to

give them opinions, by which to lead them; and to furnish

them with party discriminations, or watchwords, whereby to

rally, or unite them: whence the}' were easily brought to

on party subjects. While the grand division was now, as it

had been for some time into, "federalists," friends, and sup-

porters of the federal government, and the constitution of the

United States—and "anti-federalists,"' or, as they called them--

. -republicans," opponents of the federal government,

as they had been, to the adoption of the constitution. X^o

matter what the service to be performed, or the question to be

decided, was; to establish upon a candidate that he was B

aU?t, was the equivalent of his exclusion from office-

No session of the legislature immediately succeeded the com-

mencement of the new administration; the governor reappoin-

ted his former secretary, and assumed the executive functions;

now familiar to him. While the rumours of accommodation.

France, had much softened the features of party rancour

against Mr. Adams; and the leaders, making sure of having

their favourite, Mr. Jefferson, fur the next president, began to

felicitate themselves upon the success of their scheme for re-

volutionizing the administration of the general government.

The legislature assembled on the 3d of November; and

while the senate sat down under the presidency of the lieu-

tenant governor, whom the sovereign people, had elected for

it, the house of representatives, chose John Brcckenridge,

speaker, without a division.

The 4th of the month, the governor made his communica-
tions in person, to both houses: confining himself almost ex-

clusively to local topics, he gave a favourable representation

o{ the general aspect of public affairs; suggested deficiencies

in the revenue—which he imputed to the state of our tradi .
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^inclining easiwardlyi instead of wesfmardly-^-aad proposed as a

remedy, the giving of premiums to divert it from the eastern

atlantic, to the western rivers—Ohio and Mississippi. As- if it

were necessary in a free country, to hire men to desert their

interests, or to pay them, for pursuing those interests. When
will governors and legislators, learn, that commerce when un-

oppressed by laws, and left free to seek its own channels, sel-

dom mistakes the wrong for the right? but like the medium of

its exchanges, soon finds its level; and still sooner, its advan-

tages. While the idea, of its sending out produce, and bring-

ing home money onjy, will, as it hitherto has done, if extended

to any considerable amount, prove fallacious. One commer-

cial country desires to dispose of its surplus produce, as well

as another; and such is the basis of commerce. Money, is the

mere auxiliary; serving to regulate the relative values, the

exchanges, and pay balances. Suppose, howrever, the whole

surplus produce of Kentucky, be the amount what it may*

shipped to New Orleans, for a market—where there were

such commodities, as were consumed in this country—and also

money enough to pay for the whole: what would the merchant

of Kentucky do? Certainly he would ascertain, whether h©.

could gain most by taking his return cargo, in such consuma-

ble commodities, as he could sell on a profit, on his return home

;

or by taking it in money, w ith which he could buy of the same

kind of commodities, a greater quantity in Philadelphia, New
York, or Baltimore, and on the sale of which at home, he could,

iq the circle of the adventure, make a still greater profit: and

according to the result of the inquiry, he would act:—profit

being the object of commerce with the merchant; he of course

would take that kind of cargo home, which would yield him

the most gain, in the least time. Suppose the determination

in favour of the consumable commodities—then he would bring

no money: and what advantage would the revenue derive

from the trade to New Orleans alone? None is perceived.

Or if he brings money, and hence takes it to the city of Phila-

delphia, and there lays it out in merchandise or commodities,

which are brought to the country, and sold for consumption—
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what docs the revenue gain more, than if the return pargo horn

Orleans, had been composed of tin- same, or Bimilai

Not an atom. It may therefore be inferred, very fairly, from

the real state ofthings, that the deficiency in the revenue did

not proceed from the cause suggested by the governor; and

that his remedy was equally erroneous. While the obvious

causes of the paucity of tin- public treasury, lay

—

fir$t, in the

deficiency of the revenue laws

—

second, in the inadequai
j

i I

the taxes

—

third, the delinquencies of sheriffs

—

fourth, the in*

diligences extended to defaulters--/?///*, the unwillingness,

arising from the fear of losing popularity, on the part of the

law makers, to raise the taxes—and lastly, a habit on the part

of the people, of expressing discontent at paying taxes, and of

living up to, and over, their income; a habit readily supcrit.*

duced in any country by the causes, already enumerated; and'

the system of relaxation, which here ensued, and generally

ensues, an irregular, relieving, and injudicious course of legis-

lation ; as that of Kentucky, had even then been. Would you

have a full treasury, good citizens, and a prosperous commu-
nity—then adjust your laws to these ends; and have them

regularly, and invariably executed. Would you avoid delin-

quincies ofevery kind; then punish, and not relieve delinquents

of any kind: but especially defaulting collectors.

As to commerce, certain it is, that it did not bring the less

money from New Orleans, on account of its not importing mer-

chandise from thence: or because our consumption was sup-

plied from Philadelphia, New York, or Baltimore. But the

contrary. What then is the advantage of importing through

the channel of export? The answer is—it renders the com-

merce more direct—it lessens the price of freight, by shorten-

ing the voyage— it enables the merchant to import the more

goods; to sell the cheaper—and of course to have more con-

sumed: but in the case of Kentucky, she having nothing to do

with the imposts, or duties, it adds nothing to the revenue, nor

ever can: but by leaving the trade and commerce of the coun-

try free to find their own channels, and own returns, inspire them

with confidence, which is the soul of enterprise; and hence
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give to them the beneficial operation ofenriching the community

by stimulating its industry, and enlarging its consumptive pow-

ers; in the gratification of which the rewards ofindustry consist:

while, as the community increases its wealth, it adds to its means

of paying a revenue to the state: the end proposed.

The first act of this session, was one to authorize the mar-

shal of the district, under the federal system, to use the jails

of the several counties, as the sheriffs, might do, to secure per-

sons, in custody. Thereby manifesting a better temper to-

wards the general government, than on some former occasions,

which have been noticed: but whether the effect of a more

enlarged, and enlightened, policy, or the sensitive anticipation

of the expected change of party, in the councils of the nation
?

\v\\\ be left to the reader's conjecture.

"An act to incorporate the share holders and directors, of the

Lexington, Georgetown, and Danville, Libraries:" may b6

taken as an indication of the state of literature—at least, of the

general disposition to foster, and encourage its cultivation.

Trustees, were incorporated, for the purpose of establishing

an academy in the county of Franklin, who were vested with

the lands, formerly surveyed for such an institution. This was

located in Frankfort, and called "the Kentucky Seminary."

But being infected with the country disease—multiplicity, and

bad government—it has languished, and revived alternately^

in the building erected for it—until it has neither acting trus

tee, teacher, nor student, as it is believed.

Wayne county, was erected, to have maturity, from and

after the 1st day of March, 1801. "Beginning at the mouth of

Indian creek, on the Cumberland river, and running up the

same by Sanduskie's cabin to the road that leads from Captain

Thomas Johnson's, to Major Alexander McFarland's on Indian

creek; thence to the top of the Poplar mountain; thence with

the same, till it intersects the state line: thence east with said

line, so far that a north line will strike the mouth of Rock

creek, on the main south fork ofCumberland river; thence down

the same to main Cumberland river ; then down that to the be-

ginning."
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Persons holding offices, incompatible with a seat in the

legislature, to resign, before they could be eligible to either

house; was a provision of this session: which illustrates itself.

4;An act allowing aliens to bold lands in fte simple in this

commonwealth^" was a palpable inroad upon the established

laws of the land; as incorrect in sound policy, and Oood faith,

towards the government of the United States, as it might be

accommodating to particular individuals. To perceive the

propriety of the foregoing observation, as to aliens, it is only

necessary to recollect, that the supreme control of them, their

rights, and privileges, is in the congress of the United States;

and that a fee simple in the soil, is, in effect, the equivalent of

citizenship: which none but congress can grant.

"An act regulating certain officers' salaries;" allowed, an-

nually, to the treasurer the sum of §800; to the secretary $550;
to the attorney general $850; to the auditor $1100; to the

register Si 100.

Another act, of dubious character, "concerning the salaries

of certain judges," was of this session. It directed an abate-

ment from the fixed salary of any judge, of any court, for fail-

ing to attend at any term of his court; without he would make
oath before the auditor of public accounts, that his absence

from court, had been occasioned by sickness, or unavoidable

accident; in which case, he was to receive bis full salary

—

otherwise, the auditor was set to work, on the clerk's certifi-

cate, of the number of terms, at which the judge had attended,

and which his honour, was required to exhibit; in order to de-

termine, by the rule of proportion, what part of the annual

salary, he should award, to the suppliant judge: the clause in

the constitution, that "they, (the judges,) shall at stated times,

receive for their services, an adequate compensation, to be

fixed, by law;" to the contrary notwithstanding.

On this subject, it is thought worthy of remark, that, con-

necting the importance of having a judiciary, at all times, as

independent of the legislature, "as good behaviour," which is

the tenure by which judges hold their commissions, will per-

VOL. II. T*
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mit, or enable, them to be; with the above constitutional decla-

ration, it is believed, that the salary of a judge, once "fixed by
law," is no longer contingent; or alterable, even by the legis-

lative body. For if it were not fixed, which means certain,

stable, permanent, not variable, when "fixed by law;" there

would be ho effective operation resulting from the constitu-

tion; and the judge would be left as open, and as much ex-

posed, to the influence of the legislature, as if the constitution

had been wholly silent on the subject. But, because the con°

stitution is not silent; has spoken, and conveys a plain meaning,

it is therefore to have effect. And that effect, to be genuine,

puts the salary of each judge, when once "fixed by law," out

of the law making power, forever after, as long as the judge

remains in office; it is not to be diminished—neither can it be

increased: Such is the import of the word "fixed," in the con-

stitution.

How far a judge can be rendered responsible for neglecting

his duty, as a failure to attend, and hold court, would be; is

quite another question: the solution of which, presents no diffi-

culty; as, most undoubtedly, it forms one branch of bad beha-

viour; and hence opposed to "good behaviour," might be a

good cause of removal from office.

The court of appeals, by an act of this session, to hold three

terms in each year.

Trustees of academies, seminaries, and county courts, having

charge of lands, for literary purposes, were authorized to di-

vert one-eighth, in each case, from the objects of former appro-

priations, and to apply it to others, as they might think best

calculated to promote the interest of those several institutions*

Seventy-six acts were passed at this session ; without furnish-

ing, it is believed, any new character of improvement, or dete-

rioration. The constitution was new; but the people had un-

dergone no material change, in point of intelligence, principle,

or practice. The same spirit of legislation seemed to prevail

now, as formerly: the new acts, were but imitations of the old

ones: nor did the constitution, appear to afford any restraint*
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to those wlio would not be restrained by that which had been

thrown away.

Thus, without mentioning an act giving further time to re'

turn plats, &c. we have seen the constitution violated, in th«

case of the judges—besides, that among the seventy-six acts of

the session, there were some of a private nature, affecting the

rights of property: sundries, for relief, of various kinds; and

one, for a divorce, on a jury's finding the facts charged.

[1331.] It was now ascertained, that Mr. Jefferson, and

Mr. Burr, had the majority of electoral votes, for president,

and vice president, of the United States, over Mr. Adams, and

Mr. Pinkney, the federal candidates. The votes stood at seven-

ty-three, for the two first named ; and for the two latter, sixty-

five, sixty-four; Mr. Adams, having the preference: a precau-

tion which had not been observed on the other side; inconse-

quence of which, the two highest on the list of votes, being tied,

were placed before the house of representatives, for choice, in

a portentous, and, as it turned out, awful balance of power, if

not of intrigue and corruption. Of the two equals, with their

party, the federalists, preferred Burr, and voted for him :

whence no election was made, for many days; the country thus

inducing, an eventful, and momentous, crisis. It might be

modesty, or it might be patriotism; but certainly, it was mis-

taken policy, in Mr. Burr, at the time, to make avowals, and to

pursue a course, which private arrangements, might require;

but which public facts, did not demand. The anti-federalists,

his own partisans, had presented him to the American nation,

and held him up to the world, as the equal of Mr. Jefferson:

with the federalists, who were in no manner bound by the party

arrangements, or secret understandings, of their adversaries;

it was but a choice of evils— they considered Burr as president,

the least of the two; and in voting for him, followed the plain

dictate of judgment. They thought him, in point of talents,

equal to Mr. Jefferson; possessed of more firmness, more fair-

ness, more honour; less devoted to France—consequently more
American, than that gentleman; while each of these, were
justifiable grounds of preference. It was perfectly anticipa-
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ted, that should Mr. Jefferson become the president of the

United States, that his enmity to the constitution, and still

more to its administration, by, and in conjunction with Presi-

dent Washington, his party spirit, his personal ambition, his

prepossessions for French policy, and Frenchmen, would induce

him, as fast as plausible opportunities occurred, to change the

previously established system of administration; even in prin-

ciple, where he dared; but in name, and appearance, wherever

his ingenuity might suggest, and his duphcity, and influence,

enable him to effect, such purpose. It was, therefore, nut with-

out a struggle, they opposed his election; it was not without

reluctance, they were bound to acquiesce, in it; which, how-

ever, they did—scourge, as it proved to them, and the country 3

But this is a theme for the historian of the United States.

The success of Mr. Jefferson, was the success of the party,

which had ever been opposed to the adoption, and administra-

tion, of the constitution of the United States; however at times

it might have been awed into silence, on the termination of an

insurrection, or the detected treachery, of some of its leaders,

The result of the recent election, had furnished a subject for

general jubilee; which was demonstrated in Kentucky, by feast-

ing, toasting, singing, and dancing; on the first proof of the

electoral vote—thus, celebrated in Frankfort, 3d of February,

1801, by the following, among other toasts:

"Thomas Jefferson, and Aaron Burr; the president, and vice

president, elect."

"The United States: May their republican government en-

dure while the earth revolves on its axis."

The 4th of March succeeding, the new president, was in-

stalled, if the term is allowable; and delivered a speech, to a

crowded audience, of both parties—whom, it would appear, he

desired to please; and certainly might have deceived, had not

his character been known. It was in this address, that he

talked of brethren of the same family, of the rights of the minority;

and so pathetically exclaimed, "We are all republicans,

are all federalists!"

we
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1

The United States, had, previous to this period, encountered,

and surmounted, many and various difficulties, and perils; some,

of the most grave, others, of the most menacing, aspect. The
purity of her principles, and the wisdom of her policy, had

borne her, triumphantly, through every Storm, and every as-

sault—so that, even Mr. Jefferson, is a witness, that her twelve

years' existence, had proved a successful experiment in the

cause of liberty, and free government. She had, in the course

of this lime, terminated her wars, and adjusted her differences,

by beneficial treaties, with all the nations, great and small, with

whom she had been at variance; Tripoli excepted—she had

disbanded her temporary army, and dismissed, sold, or disman-

tled, her supernumerary ships—she had drawn order, out of

chaos; and substituted repletion, for atrophy, in the revenue

department; always, of delicate, and difficult, management

—

she had established public credit, on a firm basis; and for na-

tional good faith, vied with the most faithful—she was at peacs

with the world, and respected throughout the nations of the

earth; when, as if Mr. Jefferson, had, honestly, and voluntarilv

contributed, to produce such a state of things, he, who had

been distinguished, and who grounded his merit, with his par-

ty, and with France, and Frenchmen, upon his opposition to

Washington, and those efficient men, who aided and supported

him, and his immediate successor, in placing their country, in

so eligible a situation; was made their successor;—and readily

availed himself of his official power, and influence, to strip his

predecessors, and to cover himself, with their robes of honour.

Such, among other things, are the effects of revolutions, in

popular majorities.

It would not be useless were it practicable, to estimate the

individual changes of party, or opinion, whereby the "federa-

lists," lost— the "anti-federalists" gained, the majority of electo=

ral votes. One conjecture may he hazarded, with great pro-

bability, which is, that they were men of but little information,

whose minds were unduly influenced, by some of the thousand

misrepresentations, which had been practised on them. The
whole number, was, in the ratio of sixty-live, to seventy-three,-
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If the difference between seventy-three, and sixty-five, the

amount of electoral votes given on the one side, and the other,

be taken as the criterion, by which to compute the whole num-

ber of changes, and applied to the aggregate population, the

total amount would be seen. A document, worthy a statistical

research, would be one, wrhich should render an exact account,

of the changed individuals, from ftd&ra I to anti-federal, voters;

with a true statement, of their ages,, resideuce, occupation,

moral habits, and real circumstances in life, could it be ren*

tiered effectual, and thus circumstantial.

Suffice it for the present, to say, that the change for the time

was radical—the principles of Washington, the patron of fed-

alists, were superseded, and contrasted, by those of Jefferson,

the patron of anti-federalists. Hereafter tne subject may

claim further attention.

The legislature assembled in November, and went to law-

making, as usual. While the first act to be noticed, is one for

the division of Green county: whence sprang Adair—"Begin-

ning on the Green river, ten miles on a straight line above

Green court house ; thence a line so as to strike a point one-

quarter of a mile due north from Major Daniel Trabue's house

;

thence a line to strike the Barren county line so as to leave

James Mitchell one-quarter of a mile in the county of Green;

thence with the Barren line to Cumberland county line;

thence with said line to Wayne county line, and with said line

to Pulaski county line; thence with said line, to Lincoln

county line; thence with the same to the ridge dividing the

waters of the Rolling fork from Casey's creek; thence to the

head of the ridge between Casey's creek and Robinson's creek;

thence with the said ridge to Green river; thence with the

same to the beginning: to commence from and after the first

day of April, 1802."

"An act concerning the boundary line between this state,

and the state of Tennessee," was passed: the object of which*

was, by means of mutual commissioners, to ascertain, adjust,

and settle, the line described. Nothing definitive was done..
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Justices of the peace, who should become sheriffs, or coro-

ners, therehy superseded their former oflices, respectively: the

last pro Inn.; the first, permanently.

Owners of salt works, had privileges granted them,

subject, rather than the object, of this act, has occasioned it (o

be noticed: inasmuch, as the question of what is privih _'-,

and what not, within, the meaning of the constitutional prohi-

bition, has been frequently agitated, and will merit a discus-

sion at some convenient time, after other similar cases, shall

have occurred. This act in particular, authorized the owner
of any salt works, who should desire, to convey his water over

the lands of another, to wood for fuel; to do it, on a writofad

quod damnum, and the instrumentality of the county court.

The court of appeals, was reduced to two terms in each

year; by an act of this session.

An act to revise the criminal common law; about which, the

lieutenant governor, had expressed great solicitude, was pas-*"

sed; revisers appointed, and the work executed, at considera-

ble expense: which, whatever might be its merit, it is believed

has not attained general use; or may even have become ob-

solete.

An attempt was authorized by act of the legislature to im-

prove the navigation of the Kentucky river, by private sub-

scription: it did not succeed. Although a corporation was

created, and tolls allowed on the transit of boais, up and

down the river.

Replevy, allowed to the defendants, in the case of magis-

trates' judgments over twenty-five shillings, and under fi\t

pounds, as in cases of executions from the courts.

The penal laws were amended ; by "An act to amend the

act entitled 'An act to amend the penal laws,' &c." This act

occupied fifteen or sixteen pages, and forty-four sections—de-

tails inadmissible.

Among the other, multifarious acts of this session, like unto

those of other sessions, was one "authorizing a lottery in the

town of Millersburgh;" to promote, as suggested, lead works,

at, or near, that place. Sixty-eight new laws, were added to

the code*
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It ought not to be omitted, that at the commencement of the

session, the governor, under the influence of the general ad»

ministration, had addressed the legislature, in the most cheer-

ful style of prospective triumph, inspired by views of general

politics—which however, could not disguise the exhausted

state, of the commonwealth's treasury; the many capital crimes

which had been committed ; the expediency of determining

what laws were repealed; the propriety of arming the militia,

&c» &c: implying, that these things had been neglected, and

called for remedies; notwithstanding, the hundreds of laws,

which had been passed.

The 3th of December Mr. Jefferson, president of the United

States, sent his written message to congress—which as a fur-

ther testimonial from him, that the complicated affairs of the

nation, had been wisely and successfully conducted, when

they were transferred to him and his supporters, is a document,

that deserves to be more generally known; and still better un-

derstood. This history, cannot indulge an illustration, for

reasons already suggested. But it demands, the remark, that

the same message also intimated the changes, and deteriora-

tions, which the author contemplated. That which followed

in the judiciary being one of them, had a most deleterious, and

mortifying effect in Kentucky, upon the minds of reflecting

men, who were not wholly absorbed in party feelings. Aft

able court, was dismissed; and the whole judicial authority,

of the United States, to be exercised, in the country, again

devolved on Jiidge Innis—a man of inferior mental faculties;

even, had he not been contaminated by foreign, and domestic,,

intrigue. Great indeed was the change—gloomy the prospect*

to intelligent men of correct and honourable sentiments. In

abolishing the circuit courts, and dismissing the judges by act

of congress, the party of Mr. Jefferson, gave it was thought,

convincing evidence, of their hostility to the constitution ofthe

United States; which at a single blow, they were supposed^

thus to overturn, in one of its vital parts—the judiciary.

Some of those who supported the act for abolishing the cir-

cuit courts, alarmed as it would seem
?
at the suggestion, that
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power, they might abolish the supreme court-,

and hence destroy the third department of the government $ at-

•
. ;nptedto shew a distinction) in the constitutional provisions,

for the two orders of courts; affecting to consider, the circuit

:ourts, as creatures of the legislature, while they admitted,

The court of appeals, was the designated, and appropriate,

offspring of the constitution. If indeed, this idea was well

founded—and as a consequence, the supreme court, could not

be abolished, or deprived of its organization, by an act of con-

gress, it might be acquiesced in; as giving to the department,

all the independence of which it is susceptible, in a popu-

lation of rapid growth. But certain it is, that there is nothing

in the constitution of the United States, which gives to the

supren c ourt, any degree of security, more than is po*sessed,

by a circuit, or district court. And without doubt, that court,

would have found it so, if it had declared the act of congress,

abolishing the circuit courts, unconstitutional; and thereby,

obstructed its execution. The abolition act, would doubtless

have been amended, and made to embrace the "supreme court,"

within its annihilating provisions—however "obvious and pal-

pable," the violation of the constitution, might have been to

the opposition, in point of fact.

Certain it is, as well from the nature of the subject, as from
the provisions in the constitution, that it was desired, and in-

tended, to give stability, to the judiciary department; and per-

sonal confidence to conscientiously upright judges, as well

those of the inferior as of the supreme court. With these

views* the constitution is made to declare, that, "The judicial

power of the United States, shall he vested in one supreme court,

and in such inferior courts as the congress may from time, to

time ordain and establish." Going on thence, to place the

judges of both descriptions of courts, exactly on the same foot-

ing, as to tenure of office, and compensation: as in the clause,

cited, the different grades, of courts, were as parts of the same
s}>tem, put under the same arrangement, in regard to their

exemption from, the extinguishing power of congress. In a
few words, if the supreme court of the United States, being

VOL. II. U*
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once established, cannot be abolished; neither can an inferior

court; for they are both embraced in the constitution, as to

the power of congress, in terms, exactly equivalent ; in relation

to stability. What, let it be asked, in the cited clause, gives

stability to either, superior, or inferior court? The answer,

must be, its being "ordained, and established ;" by an act of

congress. Since, without such an act, no court, of either de-

scription, can get into existence; and to limit the operation of

those words, to the inferior court, or courts, would in effect,

leave "the supreme court," destitute of even that protection;

as well as all other security: although requiring it the most,

as being the head of the department; and therefore the most

exposed to the other co-departments; from which only, it has to

apprehend annoyance. But does the words, "ordain and esta-

blish," or either of them, afford any security to either court, in

point ofpermanency ? That, either, and especially both, should

do it, seems the genuine and necessary effect, of their use«

Their meaning is, to perpetuate, not abolish: when connected

with the words; "from time to time," as in the constitution;

they mean, at different times; in succession of time; not all at

once; but as they may be necessary. The constitution does

not provide that congress, shall, or meiy, from time to time

abolish, the supreme, and inferior courts, of the United States,

and ordain, and establish others, in their stead—or leave the

country without them. And unless it can be made to appear,

that to "ordain, and establish," is the equivalent of abolishing

and annihilating; while it is believed, they are exactly the re-

verse, there can be no authority found in the constitution of

the United States, to countenance, much less, authorize, the

act of 1801 -2, by which the circuit courts were abolished. So

much has been said of the courts, as distinguishable from the

judges, who organize them: and now, a word, as to these organs

of the system, the judges.

It is apparent, that the constitution was intended to be con-

sistent on the subject of the judiciary ; and that to a permanent

system of courts, it meant to add independent judges, in order

that the constitution, and laws, made conformably to it, and
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no others, should be administered, with firmness, and good

faith. And this permanency of system, and firmness of the

judj es, hccame the more important, and necessary to be en-

sured, in proportion to the magnitude of the interests, both of

the states, and of the United States, as also of those internal,

and external rights and claims, which were prohahly to be in-

volved in their decisions. All this is apparent, even from what

has been seen; and may be rendered still more so, by reflec-

tions on the tenure of office ''during good behaviour," the

security of compensation held out to the judges, and the duty,

implying power, of supporting the constitution; enjoined on them
in their official oath, hy declaring laws of congress, and eveu

state constitutions, contrary to the constitution and laws of the

Unites States, void, and of no effect. How totally repugnant

to these ideas, is that of a rightful power in congress, to abolish

these courts, or any of them, by an act of the majority. What
court, subject to the will of a majority of legislators, dare de-

clare an act of that majority, a nullity? The very proposition

creates a self-evident political solecism; a palpable absurdity.

And which, if it was deducible from the constitution, would
justly stigmatize its makers with fatuity. But the constitution

forbids the suggestion of incongruity. It is true, it places

each and every judge, who shall be accused of having violated

the condition on which he holds his office, "his good behaviour,"

subject to be impeached, by one branch of congress, and tried

by the other—but then, two-thirds, not a bare majority, must
concur, to effect a removal of the accused from office. And
this, it would seem, should convince any man of common sense,

that the whole system of courts, including the very judge who
may have been impeached, (or suppose them all impeached)

was not constitutionally, at the will and disposal of a bare ma-

jority of congress. No: for the constitution requires two-thirds

to remove from office.

The more attention has been paid to the repeal of the act of

congress, establishing circuit courts, because of its analogy to

the conduct of the legislature of Kentucky—and because of

the conspicuous part which the Hon. John Breckenridge, one
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of her senators, the author and advocate of the resolutions on

the subjects of the alien and sedition laws, already noticed,

acted in this grand assault on the constitution. It was to him,

the cause of much eulogium from his party; and with a few

other things of the kind, conducted him, by the grace and fa-

vour of President JeffeiSoi> to the office of attorney general*

for the United States. And thus it is, that one perversion be-

gets another.

It will be confessed, that the part taken by Mr. Brecken-

ridge in relation to the courts, was countenanced and sustained

by the previous conduct of the Kentucky legislature respect-

ing their own courts; they having, at the same time, for their

foundation and security, a constitution similar to that of the

United States. Whence is to be seen, the same mode of view-

ing constitutions of government; the same cast of character;

the same party spirit, in the head, and in the limbs; in the

"whole, and in the parts: a froward disposition, and a will,

when found in a majority of such men, not to be restrained by

constitutional checks on paper only; but requiring those of

opposing interests, feelings, and sympathies, to be placed in a

situation where they can operate with a countervailing effect.

That is, in an other majority, of a different moral and political

character, with a negative, on the proceedings of the former.

[1802.] The transactions in Kentucky, of 1802, are the

next to claim attention. Passing over sundry acts about towns,

#nd other local matters, the first to be noticed, is one "for es-

tablishing inspections of cotton." This act does not appear to

have been amended, and was probably of but little use, as

neither the quantity, nor quality, of Kentucky cotton, could at

any time have made any respectable figure in foreign markets :-

nor docs the state at this day supply the home demand.

The next, "An act to incorporate the Kentucky Insurance

company," has had a much more extensive effect. This act, is

an instance of legislating upon motives, and for purposes not

avowed, by those who take the lead. As to very many of the

followers, on complicated questions, it has been supposed, by

good observers, that they neither had motives nor purposes*



KE.VTUCKY. 349

in their votes. Of the British house of commons, consisting

then of between five and six hundred members, it was said by

one of them, that there were about thirty who thought; and

that the business of the house was done by half a dozen or less.

But it will not be presumed, that the British parliament was at.

any time equal to the legislature of Kentucky, consisting of

less than one hundred members; much less will the thinking

men in the latter be proportioned by those in the former: but

be all this as it may, the law in question, when in the shape of

a bill on its passage, was held up as very proper and necessary,

to encourage the raising and exporting the produce of the

country, by incorporating the "Insurance company"—an asso-

ciation of patriotic gentlemen, of Lexington and Louisville,

principally, if not altogether—who would devote their funds,

to ensure boats and cargoes, on the Ohio and Mississippi.

Much care was taken in penning the bill, to insert all the proper

clauses, to render the act competent to its objects. The bill

was extended to twenty-five sections, occupying six or seven

pages, drawn with great care, and "fair to behold,'* when it

passed both houses, and received the governor's approbation.

There was, however, by some unaccountable means or other,

a thing neither seen nor suspected, by the majority, a baxk

of circulation infused into its composition. And although

the operator was afterwards accused of practising a deception

upon his coadjutors, the dexterity and effect with which it was

done, ensured to him, the full approbation of his employers,

and constituents. The secret was this: The "Insurance com*

pany," was authorized to take and give bonds, bills, notes, and

obligations, in the course of their business ; also to receive, and

pass them by assignment; "and such of the no*es as are paya-

ble to bearer, shall be negotiable and assignable by delivery

only." This was the pregnant clause which brought forth the

bank. The notes payable to bearer, were made negotiable by

delivery. It was only to make all payable to bearer, and all

might pass by delivery. And when vested with these proper-

ties, they were so much like bank bills, that it required much

less genius for trade and negotiation than Lexington possessed.
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to convert the "Kentucky Insurance company," into a iajtk

corporation; and thus supersede the objects ofits institution;

which was soon done: and thus Kentucky came by her first

bank. Hereafter it may be shewn, how the rest came into

existence.

It may be proper to remark, that the charter was to continue

to the 1st of January, 1818; during which time no other en-

su ranee company was to receive a charter. An incautious

stipulation, as it seems not to have been reciprocal.

Once more, was the country doomed to undergo a radical

change in her inferior courts. Says an act of this session:

"the present district courts, and general court, shall be, and

are hereby aeolisked." The next clause, enacted that there

"should be circuit courts."

The judges of the abolished courts, being men with the re-

putation of understanding the law, and thus thrown out of

office, famished materials, with which in part, to build up the

circuit courts.

There was to be one circuit court in each county, to be held

by a judge appointed for the purpose, who possessed a know-

ledge of the law: and for his assistants, with an equal right,

there were to be two others in each court, who were not re-

quired to know either law or equity; yet with jurisdiction

orer both: and who at any time could overrule their president*

Thus realizing in the judicial department, the image which

Nebuchadnezzar saw in his dream; part brass, and part clay.

These newcourts were vested with the jurisdictions which had

been exercised by the abolished courts, aud wrere to be gover-

ned by their rules, &c: to regulate all which, only took twelve

or thirteen pages, composed of thirty-six sections. Details

are out of the question; yet a few particulars are to be men-

tioned. The lawyer judges, to be called "circuit judges," were

to constitute a general court, and there agree what circuits

each was to attend: they were to receive seven hundred and

fifty dollars each, for an annual salary; while their "help

meets" were to be paid two dollars a day, during their atten-

dance, respectively.
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The practice which ensued under this system, had the effect

to retard business, and in other respects proved pernicious. If

the knowing judge happened to desire to rule his right and

left hand man, and they were willing to to be ruled, they sanc-

tioned his opinions, and matters went on smoothly, tardy as

might be their pace—it was rather, however, the cause of

despatch. But when the assistants conceited they knew as

much, or more, than their president, they were commonly re-

fractory, and kept him in check: he being in general a res°»

dent in town, or an itinerant on his circuit, and a lodger in

town, where the court was held, could attend early, or late;

while his brother judges, residing in most cases, in the coun-

try, remained at home for breakfast; then came to town, put

up their horses at the tavern, took a round ofsmoking or chat-

ting; then to court; and ifany thing had been done, were ready

to rehear, and confirm, or reverse it For it is to be remen -

bered, that the presiding, or ''circuit, judge," could hold court

in the absence of his assistants; subject, nevertheless, to have.

every thing he did, undone, by them: and which soon taught

him to do nothing when they were away, unless he had pre-

viously obtained the control, over one of them at least.

And they, sure of their two dollars a day, if their name-

were entered on the minute book, took special care to have,

each, his own, entered at some time in the day. In the lore

days, they did more—but again, and again, has the court ad-

journed to dinner, before a single jury cause was opened; and

probably, a common case, occupied the day. In the populous

counties, such was the accumulation of business, and the tardi-

ness of proceedings, that causes were years on the docket,

which in a correct course of adjudication, should have been

tried at the term next after the process was returned executed.

Thus suiters were compelled to attend from term, to term, and

from day today, during each term for years, before they could

obtain a trial at law: while the complainant in chancery was

still more unfortunate, although in general, the suits, being

about land titles, were the most important; and demanding

the first attention, were put off to the last. A single statement
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of a common fact, will illustrate this narrative. In these large

counties the courts, Tor years did not clear their dockets; while

it often happened, that the causes set for the first day, were

not finished for two or three days; and one set for the third,

might betaken up the sixth day, &c. &c: the parties and wit-

nesses bound the wl file, to attendance.

Thus have the people of Kentucky been compelled to sue

for, seek after justice; and wait upon courts, often changed,

inadequately filled, and frequently unnecessarily dilatory, at

an expense and loss of time, which few other people could

have afforded; and fewer still, it is probable, would have

borne, without ascertaining the cause, and correcting it, in its

legislation; the ostensible source of the evil.

The courts, no doubt, were deficient in their organization—

ns in the quarter sessions system ; or in their number—as in the

district scheme: or still more defective, in their composition,

and number of circuits, under the circuit arrangement: the

dismission of the assistant judges, whatever may be said of the

constitutionality of the act, was an improvement of the court, and

conducive to the despatch of business. Was there in fact, half

as many more circuits, and the duration, of the terms appor^

tioned to the current business; aided by an act of assembly,

or rule of court, requiring, the punctual and regular attendance

of the attornies; the good effects would soon be both seen and

felt by the courts, the suiters and the public. For law busi-

ness like all other business, must languish when neglected, and

naustbe neglected when extended to diif rent interfering courts.

The government had been in operation two years, and no jus-

tice's fees had yet been sanctioned by legislation, when at this

session, the "squires*' rallied a majority, who passed an act for

paving them, for judical, as well as other services. The fees

allowed, are so similar to those heretofore recited, that they

need not be repeated: while it may be remarked, that the fee

for attending: to take depositions, was raised from seventy-five

cents, to one dollar.

"An act to suppress riots, routs, and unlawful assemblies of

the people," was passed y extending the jurisdiction ofa single
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justice, to try and punish "breaches of the peace,'' without ex-

ception. Under this act, a justice, taking the sheriff, under

sheriff, or constable, and the power of the county if he deemed

it necessary, with him, could, repairing to the scene of offence,

arrest and commit the parties, or any of them ; and there, upon

calling a jury of twelve men, by means of his attendant officer,

proceed to try the accused, and if found guilty, to punish by

fine not exceeding twenty dollars; and in default of payment,

by imprisonment not exceeding ten days.

The Virginia act, from which the foregoing was taken, being

itself taken from a British statute, did not extend to breaches

of the peace, other than such as might be included in the above-

named riots, routs, and unlawful assemblies; while the power

of arresting and trying the alleged offence was given to three

justices, or two at least, with a final resort to the general court.

It has been said, that the law of Kentucky has been abused,

or at least, applied to criminal cases of a capital nature, in or-

der to screen the culprit from a more solemn trial, and a more

ignominious punishment, adapted to his crime. But this, if at

all, must have been in cases extending to life or limb; but not

to those punishable in the penitentiary; for the constitution

only protects from a second trial, those whose life or limb

has been in jeopardy, by a first or former trial; of course, not

those who might be punished by confinement in the peniten-

tiary: nor should it extend to any case of a mere breach of the

peace, without riot, rout, &Ci

The difficulty, if not impossibility, of reconciling this law to

the fourth article of the constitution, first and third sections,

creates another objection of still greater force than that above

suggested.

The first, gives to courts the judicial power of the common-

wealth. And by this grant, the zchole judicial power passes,

or must be passed, to courts, and to courts only; or nothing pas-

ses, or can be passed to them: but if nothing passes, or can be

passed by virtue of the section, then it is nugatory. It how-

ever, cannot be nugatory—because it is a distinct substantive

VOL. II. W*
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part of the constitution ; of clear expression, and important mean-

ing; affecting nothing less than the third branch of the govern-

ment. The proposition, that the first section of the fourth

article of the constitution, is operative, by vesting power in

the legislature, to establish a supreme court, and such inferior

courts, as from time to time they may think proper, may there-

fore be asserted and maintained.—Next, as to courts. What
are they? Those appertaining to the judiciary only, will be

treated of. A court, then, consists, or is constituted, of place

and persons. As a place, it is, or it means, where justice is

administered on trial between parties, by judgmentr or decree:

as to persons, it applies, or is applied, to one man, or to seve*

ral men, who is, or are, authorized, in the place appointed, to

make the judgment or decree, by which justice is dispensed^

in the exercise of the legitimate judicial power of the state.

Then courts, as places, are to be "erected and established" by

Jaw. While the inference, that in no other place than those

appointed, or erected and established as aforesaid, or some one

of them, can a court be held, or the judiciary power of the

state be legally exercised. Now, as to those who may exer-

cise the judiciary power; they, in the language of the consti-

tution, are to be judges, either of the "supreme," or "inferior"

courts—they are to hold their offices during good behaviour—

for ill behaviour, they may be put out—but while they are in

office, they are to receive for their services, an adequate com-

pensation, "to be fixed by law."

Not to protract this analysis, it will now be inferred, that

justices ofthepeace are not ex officio judges ofany court, although

expressly provided for, in the same article of the constitution,

as that wrhich ordains, there shall be judges; it is certain they

are not in that instrument, even made judges of the county

courts; notwithstanding one is made necessary in each countyr

by express declaration. Nay, "justices of the peace" are dis-

tinguished from "judges," by the constitution, in several

important particulars ; as for example: The "judges are in vir-

tue of their offices, conservators of the jpeace throughout the
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stateY' the "justices'" depend upon an act of the legislature,

for a similar power, even in their own counties: the "judges"

is re to have competent salaries, fixed by law; the "justices"

have no such provision for them: the "judges," constituting

one co-ordinate department of the government, could not be-

come members of another; while the "justices," possessed of

no judiciary power, might become members of the legislature.

Observations have already been made to shew the impropriety

of this commixture of offices; they need not be repeated. It

is enough for the present purpose, to shew, from the constitu-

tion, that as a court only, could they exercise judiciary power

uader the constitution.

It is admitted, that a court may be erected and establish-

ed, in a private, or in a public, house; or under a tree, or in

a field, or a forest, by force of legislative enactment. But it

might be successfully contended, that no place is a court, for

the exercise of judicial power, until it is pointed out, erected,

and established, for that purpose. Were it otherwise, then any

place, and every place, would be a court, where judicial power

might be exercised. A conclusion which might produce some

personal inconvenience; as courts have the power of punish-

ing contempts, in their presence; besides, other consequences

wholly inadmissible, might be claimed. In the correct order of

things, courts, as to place, are, in the language of the constitu-

tion, first "erected and established," and then a judge orjudges

appointed, to fill or organize them. That the place lawfully

erected, and the judge lawfully appointed, coming together at

the time, and in the manner prescribed by law, constitute a
court, for the exercise of judiciary power; and that there is no
other court of a civil character, known to the constitution of

Kentucky, are conclusions now affirmed.

Upon a careful perusal of the constitution, it will be obvious,

that it intended the judiciary power of the government should

be exercised in courts, by judges, openly and publicly; that

the whole system of private or domestic exercise of the judi-

ciary power, by justices of the peace, is unwarranted by the
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constitution, has grown out of old practices, produced nuclei

a different order of things, which was intended to be corrected

by the constitution; but which has been thwarted, perverted,

and corrupted, by an incorrect blending, and uniting of"the jus-

tice of the peace judges," with the law makers of the state: itself

a complete perversion of the constitution; and without doubt*

the prolific parent of a numerous progeny of other perversions.

Nothing is so seductive to legislators as their personal inte-

rests; nothing more deceptive to such men, than their own

consciences.

What, it may be asked, are the petty fees of a justice of the

peace ? One answer is, a great matter to petty men. An-

other, is, that many laws have been passed about them: and

this shews that they are viewed as matters of importance,

Again; they have been the subject of contest under both con-

stitutions—thus protracting debates, and lengthening sessions,

at much expense: and this is further evidence of the estimation

in which they are held. The allowance, and even payment

of those fees, have been but the smaller part of the evil result-

ing from the admission of so numerous a phalanx of the judi-

ciary into the legislative body, possessing as they did, very

incompetent knowledge of the laws; as ambitious of power, as

they were avaricious of money; and as grasping after jurisdic-

tion, as they were strenuous for fees.

Thus, as has been seen, after engrossing by successive acts

of legislation, a great and varied range of civil jurisdiction^

they have been let into that of a criminal nature; which at

the same time has been so illy defined, as to admit of easy

abuse: a natural consequence of men's making laws relating

principally to their own powers and duties. Thus opening a

door which will let in the most dangerous and pernicious abuse.

Should it be inquired, what is the specific character, and

appropriate office of a "justice of the peace," as named in

the constitution? it may be answered, they are in that view

merely ministerial. There were to be a competent number

in each county. Their particular duties as peace officers, were
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to be prescribed to them by the legislature. So were there

to be sheriffs, and coroners; one of each, in every county: but

it Is denied, that either of them, although "peace officers," was

vested with any judiciary authority, by the constitution. The

iame conclusion, is affirmed, of the "justices of tbej>eace."

They were first to become separately, or collectively, a judge

or judges, of a court, or courts, erected and established, by the le-

gislature, before any judiciary power could be vested in them:

They could only become judges, by a constitutional appoint-

ment, commission, and qualification.

This history has already shewn, how the justice of the peace

came to be substituted for, and confounded with, the judge,

under the first constitution-, while similar causes have conti-

nued to operate, and similar effects to follow, of course. And

might an observation be hazarded on the subject, it could be

said with much confidence, that it has been the source of great

evil; and after inducing repetition on repetition of that spe-

cies of sinister motive in legislation, which gives correct prin-

ciples, "the go by,
1
' (a legislative phrase,) and attaches itself

to popularity, and expedient, has been a prime and leading

cause of that instability, and disorder, so manifest in the judi-

ciary system of tne country—and of its present embarrassed

condition. For when the water is poisoned at the spring, it

conveys off with the stream the qualities of the fountain.

But the mere "justice of the peace," is neither court nor

-judge, nor in the situation to receive the investment of judi-

cial power agreeably to the constitution: for that has declared

explicitly, that it siiail be vested in courts: and it follows ne-

cessarily, in courts only. For if it could be vested in any

other than courts, the constitution might be evaded, and total-

ly defeated: a consequence which can never be admitted, as

riowing from the constitution itself.

What, it maybe asked, is meant by the judiciary, or judicial

power? The answer is: It is that power of government, which

is distinguishable, and in the constitution is distinguished, from

the legislative, and executive powers—it is the power, or right

of hearing, and determining contrv~:nrsics, hetwecn adverse parlies.
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.Men brought before them according to law. While this power*

always of the most interesting nature to individuals, has been

expressly given to courts, and is by a necessary inference,

withheld from all others; it could not without a violation of

the constitution, be given to, or vested injustices of the peace,

or any other individuals, not constituting a court; although

they might be ministerial officers. And when it is considered

that courts, are to be organized by judges, nominated by the

governor, approved by the senate, commissioned during good

behaviour, and that they have the appointment of their own

clerks, respectively; and who are constitutional officers; there

is no difficulty, in pronouncing, that a justice of the peace, is

no court, either civil, or criminal: nor can they, singly, or col-

lectively, be constituted a court, by act of assembly. But

this theory admits of doubt. Other consequences are too ob*

vious, to need a statement.

"An act directing in what manner the trustees of the Tran-

sylvania university, may move against delinquent surveyors"

—

shews legislative attention to this institution, then labouring

for funds.

The penal laws were amended by an act of eight pages, and

twenty-four sections, in substance a repetition: In addition to

which was also passed, another act further amending the penal

laws, and occupying about an equal space on the statute book.

It is to be noticed, that the first of these acts, repeals, "all

English statutes, and laws, relating to witchcraft, to false and

pretended prophesies; and to religious doctrines, and obser-

vances ; also any statute which imposes a penalty for exercising

a trade without having served an apprenticeship," &c. &c.

Most of which, were probably contravened by positive institu-

tions, or from total disuse had become obsolete; until thus re-

vived, in order to feel the "moral force" of legislative power.

Nothing, truly, more commendable than caution, and care,

among law makers.

The circuit court law, passed at this session, was amended,

by an act of six or seven pages; with the very appropriate

and laudable intention, of carrying the amended act into

effect.
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In addition to the acts alluded to, were many others passed
at this session—not less than ten, for the express purpose of

relief—nearly as many for the benefit of particular individuals-
others, to legalize actsr before unlawful, &c. ecc. ; in all eigh-

ty-one.

The account of revenue for the year, will next be brought
into view. Payments into the treasury,

By sheriffs of the several counties, for taxes, §35,401 98 7

By clerks, for process, &c. . . . 3,5-1 4 44 5
By register, for nonresidents' lands, . 10,334 46 2
By same, for fees of office, . . .. 899 9

Nonresidents, .... 2,647 61 9
By gate-keeper turnpike wilderness road 100 00
By Green R'r. settlers for lands taken, §8485 691

Same, paid in certificates, 910
14J*

9
'
3 "'3 S3 3

By secretary of state, tax on seals, . . 51 30 a
Total amount of receipts,

"
$62,844 71

?""

Disbursements, on all accounts, too nume-
rous to be recited, . . . . §53,531 92 8

The following delinquent list, is published as a characteris-

tic trait, for the curious inquirer, or calculating politician. It

embraces the defalcations of revenue, apparent in the auditor's

office, from 1793, the first revenue year, under the government
of Kentucky, to the year 1801, inclusive: shewing, however,
the aggregate only, by counties, during the whole period; aa
they remained unpaid, the 31st of October, 1802.

Sheriffs, and Collectors delinquent.

Counties.Counties.

Bourbon
Bracken
Barren
Bullitt

Clarke

Campbell
Christian

Cumberland
Fayette
Floyd

Franklin

§1,853 82 1

172 26

660 23

1,079 36

4,105 82

1,264 59

548 73
143 2

228 55
62 58

1,070 62

Henderson
Jefferson

Jessamine

Lincoln

Logan
Livingston

Mercer
Mason
Madison
Montgomery
Nelson

§345 95
21 9

702 97
1,302 80 6
826 57 9
203 40
595 68

9,648 67 O
239 23
373 34

1.095 10
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Counties.

Fleming 39 77

Green 413 87

Garrard 148 83

Gallatin 480 47

Hardin 36 53

Harrison 715 79

Henry 34 52

Clerks of Courts, delinquent

$13 22

Counties.

Pulaski

Pendleton

Scott

Shelby
Washington
Warren
Woodford

173' 65

62 73

1,150 88

815 22

858 31

560 75

451 6

Clk. of Green dist. $67 22

Do. Franklin 90 73

Do. Madison 128 24

Register for non-

residents 34,173 99 5

Clerk ofGreen
Do. Logan 116 38

Do. Woodford 104 2 5

Green R. settlers 1929 00

Clk. ofLogan dist. 33 25

Do. Bourbon 333 32

In the course of the year, France, having become the ally of

Spain, American citizens, were, by proclamation, deprived of

their rights of trade and deposite at New Orleans. The alarm

being given, it spread through the country, and soon produced

the necessary inquiry, by the president. The official agents of

both France, and Spain, resident at Washington, disavowed

the authority of a proclamation published by the intendant of

Ms Catholic Majesty on that subject: while it was believed by

many, that he had been instigated by Buonaparte; who thus

meant to feel the pulse ofthe American government. No event

could have been more injurious to Kentucky, than to be thus

excluded from the exercise of a right admitted, and actually

enjoyed under a treaty; which, it had been asserted with cla-

mour, was essential to her growth, and r.lmost to her existence.

It is true, great sensation was felt ; the spirit of the country was

roused: and bad it been made the cause of war by the govern-

ment Kentiickians #ou!d have been found among the foremost

in the ^a\(^- But Mr. Jefferson was president of the United

States, and force, not a remedy, far a violated right, in his

creed, where France, and Buonaparte, might be concerned,

Mr. Monroe was sent envoy to Paris, not Madrid, the better to

understand this thing, and to seek an accommodation. It was

sosn ascertained, that Buonaparte claimed Louisiana, and that

itwas for sale. A purchase Was effected, from the grand despot*
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\ht> master spirit; "who wanted money, and musthave it:"' And
thus, the right of navigation, and deposite, were secured; and

peace, the while, preserved. This history necessarily excludes

details, which would be appropriate only, in that, of the Uni-

ted States. But before the purchase was announced

—

[1803.] The year 1803, succeeded, in the order of compu-

tation, and the seasons; to witness the efforts of the different

parlies in congress, on the very interesting subject of the Mis-

sissippi: and how instances of former federal conduct, which

had been virulently censured, were now taken for examples,

and imitated; though not avowed, nor applauded, by President

Jefferson, and his adherents—the former calumniators. A sin-

gle instance, among others, will suffice; and that shall consist

of the comparison between the appointment of Mr. Monroe,

and that of Mr. Jay: they are parallels. The conduct of the

dominant party, on the two occasions, if it be desired to ascer-

tain principle, or estimate character, furnished evidence against

itself, not to be mistaken. But what is of more importance,

Louisiana being about to be transferred to France, and the

court of Spain, unwilling to incur any responsibility, or run

any further risk, as to its possession, strongly menaced, restored

the rights of navigation, and deposite, agreeably to treaty, with-

out Buonaparte's order; and thus removed the cause of com-

plaint, and excitement. Some of the federalists, had been for

making, the breach of treaty, at once, so palpable, and so inju-

rious, the occasion of immediate war on the Spanish territory:

they were thought in error, by acting against their own party,

precepts, and example; which prescribed a previous applica-

tion for redress. While their opponents, deviating from senti-

ments formerly avowed, became right, by opposition. Not in-

tending to convey the idea, that to be in opposition, was the

motive to it; for another will be presented, in which the in-

ducements may be found.

From Mr. Jefferson* the party took its tone; and without

regard to Washington's example, had not his disposition been

pacific from nature, it would have been rendered such, by his

knowledge, that Buonaparte, was to adjust the trembling

VOL. II. X*
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balance. There is no hesitation in saying, that whatever mo-
tive preponderated, the course pursued by the president, was
substantially correct; and that the purchase of the country, at

fifteen millions of dollars, as the alternative of war, had success

been, what it rarely is, certain; was wise, and cheap. While^

however, the event was uncertain, Kentucky was deeply agi-

tated, and prepared for conflict.

In the month of October congress had assembled, and re-

ceived confirmation from the president, that the rights of the

citizens by treaty, to navigate the Mississippi, and use the port

at Orleans, were not only restored, but confirmed, by a pur*

chase of the country.

On the 20th of December, 1803, William C. Claiborne, go-

vernor of the Mississippi territory, by proclamation, made

known that the government of the United States, was in pos-

session of Louisiana—and thus was consummated the treaty of

the 30th of April of the same year. An event of great impor-

tance to the United States in general, and to Kentucky, in par-

ticular. Then, and yet, beneficial; but opening prospects of

boundless extent: and such as formerly, and now present per-

plexing problems, to many of those politicians of the east,

whose ardent wishes had been, and still are for a limited terri-

tory, whose extended and ample parts, while they filled up an

irresistibje whole, should also, in their compactness of form,

have embraced, the principle of an eternal duration. But it

is obvious, that a territory without bounds, is also one, without

a centre. And as in natural bodies, were it not for the cen-

tripetal force, the centrifugal would prevail; so it may well

be apprehended, as to political bodies, that by extent, the

principle of attraction, which is but a common sympathy,

founded on a perception of common interest, may be converted

into that of repulsion, and terminate in dissolution.

What sympathy can exist, beyond the colonial state, be-

tween the future inhabitants, of the river, Columbia, and the

country of the Pacific ocean, and those of the Atlantic? But

this page is too narrow for a discussion of the subject, and it

is foregone.
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The year, otherwise, seems to have passed on without fur-

nishing topics for this history, until the session of the legisla-

ture in November. And even that field, is unusually barren.

The first act to be noticed, is one for the division of Mason
county; and the establishment of Greenup—to take effect

from and after the first day of February next ensuing; that is

to say, 1804—"Beginning on the Ohio river opposite the mouth
of the Scioto river, thence a course so as to include all the

branches of Tygert's creek, until it intersects the Fleming
line; thence with the Fleming line to the line of Floyd county;

thence with the line of Floyd, to Big Sandy, and down that to

the Ohio, and with the Ohio, to the beginning."

An act vesting in the United States exclusive jurisdiction

over five acres of land, at and on the upper side of the mouth
of Licking, for the purpose of an arsenal; reserving to the state

the right of reclaiming refugees from justice; was passed.

The representation of the state was regulated at this session;

upon a ratio of one representative for every six hundred quali-

fied electors; which gave sixty-three members to the house

of representatives. An increase of one member only, since

the last apportionment.

The amendment, proposed to the constitution of the United

States, relative to the election of president and vice president,

was adopted and ratified by an act of this year.

The taxes were raised on land, twelve and a half cents per

hundred acres of first rate land, and in a similar proportion, on
the other classes.

Four separate acts for divorces, were passed—two on the

application of the husbands, on complaint that their wives,

respectively had left them; and in one case was living in adul-

tery—in the other, had wasted his goods: in the remaining

two cases, the wives complained of desertion, and a state of

adultery with other women. Facts were required to be found

by a jury, to authorize a judgment, for the plaintiff.

This session, added seventy-eight acts to the code: parta-

king largely of the local, personal, and relief, kind; with some



364 HISTORY GF

relative to courts, inspections, &c„ which have not hecn ho-

iked; as amendments, and repetitions, are too frequent for in-

sertion.

Amount of revenue for the year, terminating the 4th of No-

vember, 1C03. To receipts, including two thousand four hun-

dred and twenty-four dollars and some cents, in the treasury—

fifty-eight thousand, six hundred and thirty-three dollars, fifty

cents, five mills. Disbursements, fifty-seven thousand, sixty-

two dollars, sixty-nine cents, eight mills—leaving, one thou-

sand, five hundred and seventy dollars, nineiy-iive cents and

seven mills, in the treasury.

[1804.] The year 1804, maybe anticipated, as one of a

pleasing aspect. For although the present dominant party,

pursuing the dictates of their policy, and gratifying the feel-

ings of their hearts, in relation to the federalists, fciind a ma-

jority in the house of representatives, to impeach Judge Chase,

a member of the supreme court, of the United States; yet he

was acquitted by the senate, as will be further seen.

In February, a republican caucus, was held in Washington

city, for the purpose of nominating candidates for president and

vice president of the United States— John Breckenridge of

Kentucky, had twenty votes; George Clinton, of New York,

however, obtained a large majority, for vice president:— Mr.

Jefferson, was unrivalled for the presidency. And so the norni-

nation, became a preordination, to the people, and to the elec-

tors. If a conjecture might be hazarded on this subject—the

first, would be, that without such nomination, and in cases

where there will be three, or more, candidates for the presi-

dency, the election, will ever devolve on the house of repre*

sentatives: the second, is, that the intermediate machinery of

electors, might be dispensed with, to advantage: and the

third—that Ihe second congress, in each president's adminis-

tration, should, within the first thref1 days of its first session,

openly, and publicly, by votes to be placed on the journal,

nominate two persons^ for the presidency—to be voted for by

the people, unless another was, or others were preferred; and

in the event of no two having a majority, of all the votes
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actually given, he who had a majority, if any one, should be the

president; while the congress, should, choose one, from the re-

maining two highest, on the poll, to be vice president. But if

ro one had a majority, of all the popular voles, then the presi-

c i',and vice president, should, by discriminating votes, he

;ii by the senate alone, from the three who had the great-

er number of the people's votes. It is left for politicians to de-

velop the principles, and effects of this system of choosing

e important officers—and, if, at the same time, they can

project one, better calculated to guard against corrupt in-

trigue, and -censure the desired result, they are invited to set

it iorth demonstratively.

In the month of March, the governor of the commonwealth,

formal!) b) proclamation, discharged the militia, who had vo-

lunteered in pursuance of a requisition of the preceding No-

vember, for the expected invasion of Orleans; with commen-
dations for their patriotism, and promptitude. And once more,

peace, with unclouded brow, smiled over the United States.

In this year, Christopher Greenup, Esq. being elected gover-

nor, t< »o tit oaths of ofi;< e on the first Wednesday in Sep-

tember: and thence proceeded to appoint John Rowan, Esq.

"secretary."

It had been expected that he would have entered into the

executive office, oil the preceding Wednesday, being the 28th

of August; but the constitution presenting doubts, by an ap-

parent incongruity, the installation was deferred. The cause

c[ the doubt, is found in the incautious phraseologj^ of the fifth

section of the first ariicle, which follows, viz:

"He, (the governor,) shall commence the execution of his

office on the fourth Tuesday succeeding the day of the com-

mencement of the general election, on which he shall be cho-

sen," &c.

Had the constitution have stopped at "chosen," the meaning

is plain, and the governor elect, might, without doubt have

qualified and gone into office, on the 27th of August; being the

fourth Tuesday, after the commencement of his election; the

first, being the 7th of the month: and the election having he-
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gan on Monday, the Gth of the same month: but the coj>sli{u-

.tion proceeds, after "chosen," to say, "and shall continue in

the execution thereof until the end of four weeks next suc-

ceeding the election of his successor,
1
' &c: and thus, is pro-

duced, the inconsistency ; there being, necessarily, twenty-

eight days in four weeks—while twenty-two days, may include

fmr Tuesdays—besides the difference between the beginning

and the end of the election; which includes three days. So

that the going out of office, of the predecessor, and coming

into office, of the successor, do not correspond; but interfere

wilh each other, for a week at least. And this continues to

produce a difficulty. Which might be obviated by the follow*

ing principles of construction, that are believed to be applica-

ble and correct.

In the first place, it is to be recollected, that by the consti-

tution, the governor is elected for four years ; and the expres-

sions used, necessarily imply, for that "term," or length of time

enly: Not merely by reason of the rule that the expression of

one thing affirmatively, is the exclusion of all other like things;

but because, if the term is extended one day beyond the four

vears, by the same principle, or provision, it may be extended

to the next general election; unless restrained by the clause

following, viz: next after his successor, "and until his successor

tlia'l have taken the oaths or affirmations prescribed by the

constitution.'
1 Now there should be no question, but that

these words would operate on the incumbent governor, where

his successor had taken the oaths or affirmations required, on,

before, or after the fourth Tuesday after the commencement of the

election at which he was chosen governor; unless the term of four

vears, was effectively protracted for a week at least, by the

clause already quoted above; and which apparently gives the

governor in office, four weeks next succeeding the election of his

successor, to remain in office. But if it does so, he may remain

in office more than four years—the term for which he was

elected; notwithstanding, his successor may have taken the

oaths prescribed to him. Again—Jf the quadrennial term can
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be protracted, beyond the four years for which a governor was
elected, because his successor had not, at the end of that

period, taken the oaths or affirmations, then if such successor

should die, or decline accepting the office--vcry possible cri-

ses—it might be contended, for any thing yet produced from
the constitution, that the incumbent might hold the office, at

least until the next general election: that would be, in all,

eight years.

Such are the inferences deducible from the section of tire

third article of the constitution. Owing to the inadvertency,
if not "obvious and palpable,"' yet reducible to certainty, bra
little investigation, of the mistaking four Tuesdays, for the
equivalent of four weeks, by computing Vae time when the new
governor should come into office, from the beginrdng of the

election; and the time when the old governor should go out
of office, from the end of the same election, of three days' con-

tinuance, and always including a Tuesday; in fine, from /Riling

to use identical expressions to convey ideas intended to be
identical—at least, in their operation and efiect.

If it is required by the rules of legitimate construction, to

rejeot a detected mistake in order to make practical sense hi

law, or gospel; so it is also in a constitution. And the only
way to get rid of the difficulty, ever and anon, presented toour
governors, after an election, is to reduce the continuance in

office at the end of the term, to the "fourth Tuesday," after

the commencement of an election, by rejecting "four wcekb f

as being a mistaken expression; and no less repugnant to ihe
other provision in the section, than it is to that declaration ia

the second section, which carves out, and constitutes the term
offour years, for the existence of the gubernatorial office. This
once established, the difficulty, as to this point, would no lon-

ger exist.

On the 5th of November, the legislature assembled; and the
day following, Tuesday the 6th, the governor made his com-
munications to both houses; and they soon after proceeded to
law mending, as usual.

The following extracts and purview, contain the information
conveyed.
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"Gentlemen of the Senate, and Gentlemen of the House of

Representatives :

—

"Permit me to avail myself of this, as the earliest and

most fit opportunity of expressing to you, and through you, to

vour and my constituents, the freemen of this state; the grate-

ful sense in which I hold their late and very general expression

of confidence, in my election to the chief magistracy; and of

assuring you and them, that to deserve their confidence, and

to discharge with fidelity the high trust reposed; as it is the

object of my first wish, so it shall be the subject ofmy best and

most devoted energies.
1 '

"That information, gentlemen, which it is my duty to com-

municate concerning the state of the commonwealth, must ne-

cessarily be circumscrihed from the short time in which it has

been my privilege to make the appropriate inquiries. I am
happy however, to be able to say, that the commonwealth is

io a prosperous and flourishing state—progressing in agricul-

ture, manufactures, and commerce— in harmony with her sis-

ter states—pursuing like them, those principles of genuine re-

publicanism which as they minister to good order and social

happiness in each state, strengthen the cords of our confede-

racy, and. promote the prosperity and grandeur of the Ameri-

can nation; like them she is emulous of becoming a prominent

and weighty link in the federative chain; nor can her preten-

sions to conspicuity in the union be thought visionary by those

who consider her present attainments, and judge of the future,

from the past: But a few years ago, within the recollection

doubtless of many of you, was this country a wilderness, un-

visited by civilization or science—Now science, civilization*

commerce, and all the arts which facilitate and sweeten human

intercourse, not only exist in an advanced state, but are cher-

ished and promoted by our government. Commerce, without

which a pacific nation may be wise, virtuous, and happy, but

frever splendid, has already, notwithstanding the late occlusioif

of the port of Orleans, and our tenure by courtesy, of the Mis

sissippi, unfurled her sails on our rivers, and rode in our har-

bors—a pleasing presage: Now that those obstacles are

removed by the late acquisition of Louisiana, may we not

expect her amplest influence."
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"We are not less happy, gentlemen, in our civil than in our
commercial and other relations: there seems to exist a love of
order, a prevailing respect for the constituted authorities, and
a growing disposition to support and aid them in the due exe-
cution of their respective functions. The laws in the general
seem to have been competent to their purposes: no very signal
infraction of them has marked the present year*

"Criminal offences have not been multiplied—on the con-
trary, it is belie\ed they have been more rare in the present
than in former years: May we not hope that by a continued
vigilance of legislation, the catalogue of offenders will be
gradually diminished, and that description of people taught?
that their best policy and truest interest is, in a strict obser-
vance of the laws, moral and municipal. This object so im-
portant in a political, and so desirable in a benevolent point of
view, cannot I am persuaded be promoted by any mean, so
effectual as by the attention of the legislature to the judiciary
establishment, and those laws which direct the mode of pro-
ceeding in criminal as well as civil cases: of this subject, gen-
tlemen, let me solicit your particular consideration; it is one of
primary importance: for I am persuaded it is essential to the
wellbeing of any government, that its judiciary be enlightened,
virtuous and independent; that its system of jurisprudence be
not only well concerted, but stable in its texture, and of such
durable aspect as to conciliate confidence; that the power of
the judges be well defined, and their salaries competent."
"Gentlemen: Believing as I do that in a government like

ours, it is essential as well for the purpose of quelling faction
and enforcing the laws, as repelling invasions, to have a well
organized militia; let me also solicit your attention to the laws
on that subject.' 5

There was in the speech, a complaint of a deficiency in the
revenue; and a recommendation, that those who had forfeited
their land, by not entering it for taxation, should have the land
restored, on entering it, and paying the taxes and costs. The
public collectors were charged with negligence, if not fraud, in

vol. it. Y*
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their department. Recurrence is had to the present state of

the country, as presenting images of hope and happiness—says

that he has spent the prime of his life in it, and expects to make

it the asylum of his declining age. And in the spirit of these

sentiments, the governor takes his leave: and retires.

The first act to be noticed, is one, for the relief of Clarinda

Allington. She had been a prisoner with the Cherokee In-

dians, and as she alleged, compelled by a chief to marry him,

and have three children by him; but deserting with her chil-

dren, she had taken refuge in Kentucky: and on application

to the general assembly for assistance, she was allowed an an-

nuity for three years. This is the first instance of a pension*

if so it may be called, found in the legislative record.

A library company formed in Lancaster, was incorporated

by an act of this session.

"An act to amend and repeal in part, an act entitled 'An act

incorporating the Lexington Insurance company;'" is cited, as

evidence of legislative practice upon corporations, as well as

other contracts, affecting private rights.

"An act to incorporate the Ohio Canal company," takes date

at this session: having for its object a canal at Louisville. It

has not been operative.

The promulgation of the opinions of the court of appeals,

was provided for by law. The method adopted, was by direct-

ing the cierk of the court to furnish the public printer with a

copy, to be by him printed; and copies for judges, &c. deli-

vered to the secretary ; &c. &c.

Acts for five or six divorces, founded upon the common com-

plaint, in such cases, desertion, and adultery, were passed; re-

quiring, nevertheless, the facts to be found, by a jury.

Other acts for reliefs of both a public and private nature,

were enacted; to the amount of about one hundred and six.

A portion of these,*were to legalize acts of courts, or officers;

some to remove seats ofjustice : others concerning towns, roads,

obstructions of water courses, inspections, &c. &c. beyond the

span of this history; and but repetition, or useless variations,

in many instances, were they inserted.
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The disbursements at the treasury, in the revenue year end*
ing 3d of November, about forty-nine thousand dollars: there
remaining upwards of three thousand dollars, of warrants for

money unpaid ; for want of the cash. Amount of delinquences,

the same day, at the treasury, on the part of sheriffs, &c. &.c.

in all, ninety-six thousand three hundred and thirty-four dol-

lars, and twenty-two cents. This was the accumulation often
years.

[1 805.] The year 1805, is next to be interrogated for its

historical productions.

It is not unworthy of notice, that the second term of Mr.
Jefferson's presidency, commenced on the 4th of March, 1805;
with George Clinton, vice president. Colonel Burr, the coun-
terbalance of Mr. Jefferson, four years previous, by the united
vote of the same party; had, in the preceding year, detached
the party, or himself; by irreverend speeches, affecting Mr. Jef-
ferson's administration, &c. &c; else, possibly, his killing Col.
Hamilton in the same year, might have ensured to him, a repe-
tition of the vice presidency. But, although the one offence
was pardonable, the other was not; and Burr, after finding
himself exiled, from party, and from home, abandoned himself
to profligate schemes, and visionary greatness: in the pursuit
of which, he turned his attention westwardly. Of which, more
will be said in its place.

The trial of Judge Chase, was brought to a close, and he
acquitted. There were thirty-four senators, who voted on the
eight articles of impeachment. The question upon each, wa?,
"Guilty, or not guilty?" John Breckenridge, was against him
on seven of the charges; John Brown, the other Kentucky
senator, on "four." The highest number for "guUty," on any
charge, was nineteen;—while it required twenty-two, to con-
vict him. And thus ended the efforts of the party, then, and
still, "dominant," against the federal judiciary. Had success
attended the effort against Judge Chase, there were then well
grounded apprehensions, that the rest would have been put to

a similar trial, and shared the like fate: But the failure as to

him, checked the malignant fever, and stopped the epidemic.
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May the 25th, Colonel Burr was in Frankfort; having been

preceded by conjectures, that he was one of a company who
were about to open a canal od the Indiana side, to pass the fall?

of Ohio, and a rumour that he was appointed governor of

Louisiana. He rather affected privacy;—but was seen, ad-

mired, and talked of, by some of his choice spirits. His stay

was short. He was on the look-out; and progressed south-

wardly: visiting, it is believed, Nashville, Natchez, New Or-

leans, St. Louis, Vincenncs, and Ohio; previous to his return

to Lexington, in August, on his way to the eastward. In the

mean time, it was said, that the government of Indiana had not

only passed a law for the canal, but had also authorized this

ostensible "canal company," to become bankers, on the canal

stock; and that John Brown, of Frankfort, was concerned in

the project. This may be considered, as the first scheme de-

vised for the purpose of raising money* to further the ambitious

projects of Colonel Burr, in the western country. It did not

succeed very well; "canal stock," commanding but little cash.

While the wanderings of Colonel Burr, a bankrupt in honest

fame, and real fortune, had excited suspicion, and extorted

remark, in different parts of the United States. But the fur-

ther manifestation of his project, is postponed, until the next

year.

Monday, the 5th ofNovember, the legislature assembled, by

a quorum of each department; and proceeded to business. In

the first week of the session, John Adair, Esq. was elected to

the senate of the United States; in the place of the Hon. John

Breckenridge, who resigned, to become the attorney general,

and a cabinet counsellor of the United States.

Under the title of "An act to amend the act incorporating

the Ohio Canal company," a new act was made, of fourteen

pages, and twenty-nine sections: shewing, at least, that the

legislature disregarded both labour, and expense, of writing,

and printing, in their department; upon so grand and translu-

cent a subject. While the effect of the second act, like that

of the first, has been to occupv more space in the book, than

extent in tjie canal*
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The next act to "be noticed, was one "authorizing John Pope

to erect a bridge across the Kentucky river;" a splendid

speculation also, the first demonstration of which, was afloat,

prone upon the surface of the water.

"The Frankfort Water company," was incorporated by an

act of this session. The object was to introduce water into

Frankfort, from a spring two miles distant, by means of wooden

pipes, laid under the surface of the earth; and to deliver it

from hydrants, near the citizens' doors. The scheme was

executed, and the water brought into use, for a short time.

That it was not more durable, may be ascribed to the perisha-

ble quality of the materials, in part; but more to the defective

execution of the workmanship.

"An act allowing fees to justices of the peace," is to be found

in the volume for this year. An act of the kind had passed

at the session of 1802; containing nine specifications of servi-

ces for which fees were chargeable: these are repeated, and

the list extended to fourteen charges. It is not thought ne-

cessary to insert them. They are similar to those exhibited

from the acts under the first constitution.

Two other acts, authorizing bridges to be erected across the

Kentucky river at Frankfort, were passed—one in favour of

Thomas Tunstall—the t)ther, of John Brown: the bridges,

however, have not yet been commenced.

"An act providing a summary mode of recovering debts,"

was one ofsome utility. It gave a simple form of declaration

in which the note or bond evidencing the debt, was to be sub-

stantially set out; with an averment that the debt remained

unpaid: if the note, &:c. had been assigned, that was also to

be stated; and judgment prayed. This was to be lodged

with the clerk of the proper court; who issued a summons, to

which he annexed a copy of the complaint, for the defendant;

which were to be delivered ten days before court, and in that

case, judgment was to be rendered on the third day of the suc-

ceeding term; unless it should be suspended, by good cause

shewn to the court, and an order obtained for that purpose.

The constitutionality of this act was questioned, as to debts

contracted before its passage : but it was decided by the appellate
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court, that it was no violation of the constitution, to hasten by

law, the mode of recovering a debt, after it was due ; inasmuch

as it in no manner "impaired the obligation of the contract;"

thepoint which the constitution guarded, and intended only to guard:

/or if it even made the obligation stronger, that was not prohi-

bited; nor any impingment on the constitution.

At this session, sixty-one acts were passed—such as have

been repeatedly characterized, and about which more need not

be said, with that view.

The session of 1804, having stuck an entering wedge into

the corporation of "the Lexington Insurance company," a bill

passed at the session of 1805, for a repeal of all its banking

powers: but being arrested by the negative of the governor,

it did not reach the statute book.

The second constitution had lasted five years and a few

months, when a formal proposition was made for a law, to put

it to the people to have a convention, in order to amend, or

abolish it; oa which the yeas and nays being taken, there was

a majority against its passage.

It was also proposed, to incorporate a bank in which the

state should hold stock. This did not then take; but was re-

newed with success, the next year, as will be shewn. The In-

surance company, as a bank, had divided eight percent profit

for six months—a fact which drew upon it, the horrific denun-

ciation of being a "monied aristocracy," and therefore to be

put down. While it may be remarked, and worthy of remark

it is, that no public institution, or private individual, against

which, or whom, that denunciation, coming from the soul and

body of the democracy, has been directed, without communi-

cating just cause of apprehension. What, let it be asked,

came of the Insurance company? Its charter was mutilated

and impaired—its existence was indignantly menaced, and

rivalled, if not superseded, by the "Bank of Kentucky." But

the Bank of Kentucky, incurring a like anathema, having also

declared a handsome dividend, has in time experienced a like

fate—being rivalled by forty "independent banks;" the pure

and genuine offspring of democracy. These, however, strip-

ped of cash, and bloated with bankruptcy, became offensive to
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fheir progenitors, because, probably, they did not famish them

with enough money ; and were, in their turn, crippled, or anni-

hilated by law, to make way for the paper bubble, called "The
Bank of the Commonwealth of Kentucky;*' the people's bank;

God save it. Capital stock, three millions of dollars; to be

printed on slips of paper, representing public faith, for its re-

demption. The rest of the narrative is withheld; because it

is too well known, to require tellings—too deeply felt, to need

a new impression! But how could hanks withstand the cry of

"aristocracy," when the constitution itself could not? Thi-

question, anticipated at present, will be left for others to an-

swer, until another time.

An occurrence of the winter 1805-6, simple as it was, and

unimportant as it then seemed, will be mentioned, on the same

principle, that the visit of Colonel Burr, in the summer pre-

ceding, has been noticed—it was the arrival in Frankfort, of

John Wood, and Joseph M. Street; because it concatenates

itself with events, which as much as any others, excited and

agitated popular feeling, and especially those of some official

characters, of high importance. Then it may be said, inert;

was seen from the front door of Col. Taylor's inn, an elder] y

looking ma«§ of middle size, and ordinary dress, with a God-

frey's quadrant stringed to his shoulder, a knapsack on his

backhand a good looking youth by his side; both on foot, trudg-

ing through the muddy street, (then unpaved,) and, as Iftra-

vellers who wanted rest. The old man was not Mentor, nor

was the youth Telemachus:—Who are they? who can they

be? were inquired. The question could not be answered.—

They arrive at the door, enter, and are seated. The eider,

announces himself to be "John Wood,*' and his companion,

"Mr. Street," who had travelled with him from Richmond, in

Virginia, on a voyage of adventure, for employment and sup-

port. When straightway, the wonder vanished, and they were

like other men. While what will be further said, is, that when
they are again wanted in this history, they will be withdrawn

from the crowd—or rather it may be said, they will have with-

drawn themselves.
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The expenditure of the year, was fifty^four thousand and

sixty-seven dollars, seventy-three cents, and two mills. The
amount of receipts at the treasury, has not been seen; but

they may be set down in amount, as equivalent, or nenrly so,

to the disbursements.

The treaty with Tripoli, the only power at war with the

United States, when Mr. Jefferson came to the government,

placed them in a state of universal peace: although not free

from altercation. The Spanish possession of the Floridas, and

the want of bounds to Louisiana, were subjects of some alter-

cation; while the relaxed course, and bad faith, as it was

thought, of the executive administration, were occasionally

topics of remark, and sometimes, of censure, or ridicule.

[1806.] The year 1806, came on, to witness, or unfold, a

train of events, the causes of which had been previously ar-

ranged, or casually deposited, in former years. Such as ap-

peared materially to affect Kentucky, will next engage atten-

tion.

War with Spain, or Spanish authority in Mexico, bordering

on the United States' territory, seemed to be apprehended by

many—the Floridas were also in commotion—the movements

of Colonel Burr were suspected—the whole of which may be

considered as concurring causes of some uneasiness, hardly

amounting to agitation of the public mind, in this country.

Early in the vernal season, the name of General Wilkinson,

who had left Orleans about 1804, and was then at St. Louis,

began to be connected with that of Colonel Burr, and others,

embarked in enterprises of a high, ambitious, military and po-

litical character; menacing both the territories of the United

States, and those of Spain, with war and revolution. While

the succession of the seasons, still unrolled the scroll on which

this mystery was inscribed.

Well disposed citizens became anxious, to hear the voice of

their own national government, pronounced on the subject—

•

but in vain they listened. Nonentity itself, could not have

been more completely silent. Leaving thus, each man, to con-

jecture and divine, according to hi3 information, and saga-
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city, which are known to. be very scarce with the great mass
of the community—to make up his mind, and shape his speech,

and his conduct, as it might seem best in his own eyes. A
perilous condition, in the midst of intrigues, which threaten

the public peace; or that may eventuate, in treason.

In the mean time, John Wood," and J. M. Street, who have
been named; the first, a professed man of letters; the other,

familiar with newspapers, and of "sterling mettle;1
' and good

capacity, as he afterwards approved himself—formed the pro-

ject ofpublishing a weekly newspaper in Frankfort, to be styled*

"the western world." Professing republicanism., they were
encouraged; and by the 1st of July, had their project ready
for execution, by contract with William Hunter, proprietor,

of the "Palladium" establishment, and editor of a paper, so

called.

Wood, had been in New York, was personally acquainted

with Burr, knew of Miranda's enterprise, and possessed indica-

tions of that which was then, generating in the western states*

With these scintillations of knowledge, he had combined infor-

mation^ no less imperfect^ which he had acquired in Kentucky,
relative to the intrigue of Wilkinson, Brown, Innis, 8ic. with
the agents of Spain; and working these into a narrative, pub-
lished it about the 4th of July, to the very great astonishment

of the innocent part of its readers; and the no less consterna-

tion, ofsome of the guilty—then in, or about Frankfort: they
being so named, or described therein, as to be known. They
deny the imputation of intriguers, Spanish conspirators &c. • their

friends, assert their innocence—their connexions, menace the
editors—and means how, to destroy the establishment, and
prevent the publication of the paper, are ruminated, with the

most profound solicitude. The people are observed to take a
deep interest, in the subject; and to expect the promised dis-

closure, with more than ordinary curiosity, and anxiety. "The
Western World," became the general topic, and of course was
read with avidity.

Another number appeared, in the character of the first

5

and existing impressions were deepened : society was agitated
5

vol. ijt. Z*
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and while Wood kept his closet, or evaded assault, hy his pusil-

lanimity, Street met not only those who desired to know the

truth, but those also whose object it was to suppress it, with a

firm and manly countenance. He was assaulted, and repelled

the assailants—his life was in jeopardy, since it was perceived

that nothing but his death could prevent an exposure of the

guilty. Two of those most criminal, then high in office, were

Sebastian and Innis. An assassination was attempted, by

George Adams, armed with two pistols; and repelled by

Street, with a dirk; after receiving a wound, on the breast, by

the discharge of one of these firearms. The flight of Adams,

and consequent pursuit, were arrested, by the interference of

some of the citizens, who had become witnesses of the scene.

The parties were taken into custody, and bail required of them,

for appearance, &c. Mr. Adams, found no difficulty in giving

bail; with Mr. Street, the case was very different: everywhere

repulsed by friends, lately professed; he looked to the jail, as

his next tenement; when meeting with Humphrey Marshall,

hitherto a distant spectator, and but a slight acquaintance, he

found bail: in which it is believed Colonel J. H. Daveiss,then

happening to be in Frankfort, joined. Marshall, thereby revi-

ving, and Daveiss, incurring, the malignant resentment of the

implicated judges, &x. In due time, the late combatantsr

Were tried; Street acquitted, and Adams found guilty, as it

was supposed, of a penitentiary crime—But behold! the attor-

ney general, who prosecuted for the commonwealth, and who

alleged the shooting in the indictment, had, very innocently no

doubt, and void of the least design, being one of the opposers of

"The Western World,1
' omitted to allege that"the shooting was

with intent to kill." And so, the jury, had not found Mr, Adams,

guilty of any crime; when judgment, was arrested; and the

late accused, discharged, without further prosecution* Such

are believed to have been the facts. Should any curious rea-

der inquire, or one who may be dissatisfied reflect, why this

was so, it is thought he may find a solution in the narrative

itself— if not, certainly in the grade of morals belonging to

the public functionaries of the time, and in the divided state

of public opinion? ever befriending crimes.
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,<;The Western World" continued, however, to revolve upon

its axis, and to acquire friends, as it spread conviction.

A writer, whose numbers were signed "An Observer," who

appeared to be possessed of many facts in relation to the Span-

ish intrigue of earlier times, as if yielding his confidence to the

fortitude of Street, entered into the controversy
;
gave consis-

tency to the narrative; elicited evidence, even from the impli-

cated, which completely established the main facts, as to the

Kentuckians, concerned; while he conciliated to the paper an

immense support from public opinion; however, prudish, and

coy, where those in power, and popularity, are attacked and

exposed. But, what matters public opinion, in such cases,

unless it can be brought to act in some efficient, organized

form? Such progress had been made, in the development of

the Kentucky intrigue, that it became an object to get it before

the approaching session of the legislature. To effect this, an

address to that body, was drawn up by "An Observer," stating

in pretty clear terms, that Benjamin Sebastian, one of the

judges of the court of appeals, was a pensioner of Spain; and

praying an inquiry. This was printed confidentially; having

yet to encounter the opposition of Henry Clay, John Allin,

and others, who found their interest supported by it, as attor-

nies, and politicians, of the time. The efforts of these gentle-

men, were directed, and exerted, to prevent the intended le-

gislative inquiry.

When the address to the people was printed, some of the

copies were taken to Versailles, and offered for subscription

;

where they were discountenanced by a few, but approved and

signed, by the independent farmers; taken into possession by-

William Blackburn, a member from the county; and by him,

as it is believed, made known to other members. The court,

and its adherents, at that time a most formidable phalanx,

were not to be assailed, even in one of its members, without

much risk, in case of failure. What, however, had been ex-

pected, took place: measures being taken to bring the subject

before the legislature, where it might be fully and effectually

investigated; several persons of respectability, who had with-
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held the evidence which they possessed, of the material facts,,

or whispered them only in confidence, hence became more com-

municative; and it was soon ascertained that the receipt of a

pension by Judge Sebastian, could be proved, by persons in

no manner implicated in the transaction.

By the 22d of the month, Mr. McKee, ofGarrard, felt himself

authorized to offer a resolution to the house of representatives!

in the terms following, to wit:

"Resolved, That a committee be appointed to inquire into

the conduct of Benjamin Sebastian, one of the judges of the

court of appeals, for this commonwealth, and to report their

opinion to this house, whether the conduct of t!ie said Sebas-

tian, when acting in his office aforesaid, has been such, as to

require the interposition of the constitutional power of this

house.
1 '

After a little discussion, which made known the subject of

proposed inquiry, Mr. John Pope offered, as a substitute, which

was accepted, the following preamble and resolution:

"Whereas this house has been informed, and given to under-

stand, that Benjamin Sebastian, one of the judges of the court

of appeals, of this commonwealth, has been, during his continu-

ance in office, a pensioner of the Spanish government: Where-

fore, Resolved, that a committee be appointed, to inquire into

the fact, and such other facts relating thereto as may be

deemed proper for investigation."

Mr. Simpson desired to know, if the house would sanction

this proceeding upon hearsay, or mere surmise: an affidavit

stating the charge, was at least necessary, to justify the adop-

tion of the resolution.

Mr. Pope, said, he believed it had not been usual to require

an affidavit, on similar occasions. That without a conviction

in his own mind, of the truth of the allegation, against the

judge, he would not have offered it for investigation; but from

the information given him by a gentleman of great respecta-

bility in Lexington, he had no doubt of the fact; and deemed

the inquiry proper. That members, on reflection, will feel

themselves authorized, on probable grounds, to vote for the

resolution—it only proposed, an inquiry.
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Mr. Blackburn, from Versailles, or the county of Woodford,

remarked, that he held two addresses and petitions ; one in print?

the other in manuscript, subscribed by a number of his con-

stituents, alleging the same fact against the judge—the receipt

of a pension from the Spanish government; which they prayed

might be inquired into; and which he should produce as his

warrant for voting in favour of appointing a committee.

The case thus presented, became exceedingly disagreeable,

and even embarrassing, to some of the members, whose object

was to evade the inquiry; but who did not possess assurance

sufficient to oppose it by direct means. The question was put

to the vote, and carried in favour of the resolution; where-

upon a committee was appointed, and vested with the usual

powers.

After the committee met, and determined to send for wit-

nesses, Sebastian and his friends, considering his detection un-

avoidable, if the investigation could not be arrested; attempt-

ed first to obtain a postponement, under pretence of giving

the judge time to prepare for his defence: that failing, and

knowing his guilt, in the next place, in order to screen others,

who wTould unavoidably be exposed, and who had also stood

out, the "patriots of their day," the judge resigned his seat in

the court of appeals: of which information was sent by the go-

vernor, to the committee ; who refused to take any notice of it*

and proceeded.

Witnesses were sent for, and attended: among them Judge

Innis, the coadjutor of Sebastian in the Spanish intrigue. He
being sworn, proceeded, under strong symptoms of perturba-

tion, and reluctance, to disclose some account of the mission of

Mr. Sebastian in 1795, to treat for the navigation of the Mis-

sissipi already mentioned; connecting it with the Democratic

society, and French intrigue, as if to enlarge his circle of wor-

thies; but being much embarrassed, he obtained permission to

withdraw; as it appeared he had no more to say. Either in

the latter part of the same day, or in the course of the next;

having in the mean time consulted several friends, as to the

propriety of disclosing the overture of 1797, to dismember the
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union, also previous!}- mentioned, find being advised to do so*

as it was rendered nearly impossible that it should be much

longer concealed—thejudge reappeared before the committee,

in an agony of distress; and suggested that he had something

more to communicate. Due attention being rendered, he was

desired to proceed. He began, but found himself so affected

by his reflections and feelings, that his respiration became

oppressed, and his voice nearly exhausted, when he was al-

lowed to retire and reduce his deposition to writing; this be-

ing done, disclosed the transactions with Mr. Power: which

having been placed under their proper date, needs no further

remark.

Other witnesses were examined, the object of inquiry ascer-

tained; and the committee prepared to report: which was

done; concluding in the terms following, to wit:

"Whereupon, your committee does not hesitate to declare as

their opinion, that the information given to the house of repre-

sentatives is substantially true, and correctly detailed; and

that the said Judge Sebastian, is guilty of having for several

years, received from the Spanish government a pension, paid

in cash annually, to the amount of two thousand dollars."

"Your committee further report, as their opinion, that while

Judge Sebastian was in the exercise of his office in this state,

and drawing his annual salary therefrom, he was employed in

carrying on with the agents of the Spanish government, an

Illicit, unjustifiable, and highly criminal intercourse, subver-

sive of every duty he owed to the constituted authorities of

oar country, and highly derogatory to the character of Ken-

tucky."

And the same being read in the housa, was agreed to, with-

out a dissenting voice present—there being ten absentees.

And so the investigation dropped—it appearing that the judge

iv ho formed the subject of inquiry had resigned. He, indeed,

was execrated, by the sound and honest part of the commu-

nity, for the guilt and real turpitude of his conduct: by another

part, more conspicuous, for reasons best known to themselves.

lie had acted inadvertently—he had exposed himself to cleai-
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and open detection—and in that, he had also exposed, or

caused to be exposed, other precious republicans ! who were

accustomed to give tone to public opinion, and who might as

a consequence, lose their influence among the people; he was

therefore, cut off from the bod)-, which was nevertheless to be

preserved.

The effect of the explosion, was indeed great, for the time;

but no effort that could be made, was omitted, to reduce it, or

to put down those who had been the moving cause of the exa-

mination, which had thus stripped of its fraud and treachery,

a faction, which had existed in the bosom of the state, from the

year 1788; and whose objects have already been exposed.

Judge Innis, the coadjutor of Sebastian, remained unmolest-

ed; and even uncensured, by any expression of opinion, on the

part of any public functionary.

The representation in congress from Kentucky, remained as

dumb as stocks or blocks, after a full disclosure, that the judge

of the United States' court had been engaged in this clandes-

tine intercourse, pronounced by the house of representatives,

in the case of Sebastian, "illicit, unjustifiable, and highly cri-

minal, subversive of every duty he owed to the constituted

authorities of our country, and highly derogatory to the cha-

racter of Kentucky;" and which every man of common sense

must have seen applied with augmented force, to the

sole judge of the federal court. Who, if he was not also a

pensioner of Spain, was not the less guilty, nor the less devoted

to the conspiracy against the government, for being an active

and zealous volunteer. But it is probable, the impunity with

which he was treated, found its cause in the party motive

which suggested his apology, for not disclosing the overture

of 1797, for severing the union; the concealment had been prac-

tised in the administration of President Adams—to whom Mr. Jef-

ferson had succeeded, and in whose heart there was a perfect

amnesty, for all such crimes, if not for treason itself, when per-

petrated by a devoted admirer of himself, and a party coadju-

tor; and such the delinquent judge was estimated, at, and

before that time. But to close this narrative, which reflects
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the picture of degradation, already drawn for Kentucky ^ by

the committee, and confirmed by the house of representatives
s

in relation to Sebastian, upon the United States* court as then

filled; it will be further observed, that to free Kentucky from

the reproach of quiet submission to a self-convicted, illicit in-

triguer with a foreign power, forpartial treaties, and dismemberment

of the union, in effect—while he was the only judge of the United

States'* court; holding in chains, the criminal justice of the go-

vernment; and in order to have this judge, thought to be

totally unworthy of his place, and a disgrace to the state, tried,

and turned out of office; the person who instituted the pro-

cess, which eventuated in the detection, and resignation of

Sebastian, determined, if practical, to rouse the palsied and

sleeping faculties of his fellow citizens: and with the view to

give effect to the new life and vigour which he hoped to in-

spire, determined to present himself as a candidate in Franklin

county, for the next legislature, to be further noticed.
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CHAP. IX.

Burr's Enterprise unfolded—Proceedings in Kentucky, in Ohio,

nnd elsewhere—Part taken by the United States'
1

Attorney, and by

the President of the United States— Wilkinson, and others, impli-

cated—Proceedings in the Court, and in the Legislature, fyc, <^c.

[1806.] Returning upon the current of time to the occur-

rences of 1806, there will be found with the transitory records

of the year, a variety of narratives, highly meriting the atten-

tion of the reader of Kentucky history. In the course of

the summer, Colonel Burr again made his appearance on the

Ohio river, and its adjacent territories. Whence proceeded ru-

mours of grand enterprises, intrigues, conspiracies, revolution,

and eventual war: sometimes threatening the Spanish domin-

ions; sometimes those of the states, and of the United States;

and occasionally, even both, with rupture and dismemberment*

Early in October, it was known that extraordinary measures

had been assumed, and that actual preparations were making

for some mvsterious operation of a military character, in the

vicinity of the colonel's ostensible residence. For he, in the

mean time, not less susceptible to the impressions ofbeauty than

ambitious of military renown, finds on an island in the Ohio, Mrs,

Blannerhassett; whose charms of person and of mind, produce

effects on the colonel, no less powerful than those fabled of Ca-

lypso on the wandering son of Ulysses: and though detained

"in love's soft fetters bound," yet were his agents active; and
none more so, than this fair lady's husband, in the state ofOhio:

while others in this state were also busy in the same month,

forwarding other means to the same end. Whispers now are

heard to circulate the scheme; when rumour gives it the form

of a project, to ensure the possession of millions of dollars to

those concerned, and to put a diadem on the head of Colonel

Barr. Thus reports, running like king's messengers, cajxje,

vol. II. A**
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though low-toned, upon each others heels; and implicating

some Kentuckians, begat suspicions crude, of their inexplica-

ble movements. Some were said to be purchasing provisions,

others building boats, and others still engaging men, without an

avowed object. While well disposed, and peaceable citizens

of reflection, became impatient, and even astonished, that

nothing was seen or heard from the president of the United

States, nor from the executive of the state, to remove their ap-

prehensions, and clear up their doubts.

To these, and especially to the president, they looked for

information, as to the character of those movements. It wa^

supposed that as he had care of the whole, and was to see the

laws executed, and could collect intelligence from all quarters,

that hence he could not be ignorant, nor yet connive at any

thing illegal. But how could the president be ignorant of

what was known to so many others? And why did he not warn

the public by proclamation? In this state of perplexed anxie-

ty, the author of the numbers alluded to, signed "An Observer,"

published an address, in the "Western World," under date of

the 15th of the month of October, 1806; determined to rouse

the public, and to warn the people of their danger, by pointing

their attention to it. The publication will give an impression

of the time, and is here inserted, in preference to an abridg-

ment.

"For the Western World,

"The people of Kentucky have seen published from the Ohio

Gazette, which has its origin and stand at Marietta, and which

is supposed to be under the influence of Colonel Burr, a paper

in which the idea of disunion by the Allegheny mountains is

both openly avowed, and publicly advocated. This is but the

idea of the Spanish associates, upon a more extensive scale, and

with a more imposing aspect. The man who is held up in

front, and at the head of this new plan of dismembering the

union of the states, is now among us. While his secret and

mysterious movements indicate the management and combina-

tion of some plan of operations, which will not bear the public
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view and examination. It is announced as a fact, and doubt-

less is true, that a number of gun-boats and a schooner of a sin-

gular construction, are preparing for this man, on the Ohio

river. These can but be considered as preparations for some

military expedition. But whether it is intended for the Span-

ish mines of Santa Fee, for the city of New Orleans, or the

Spanish territory on the Gulf of Mexico, or elsewhere, is all

uncertainty and conjecture. Yet that a blow is to be struck

somewhere, I have no doubt.

"We arc taught to believe that this man's fortunes are such

as to tempt him to desperate enterprises; his genius capable of

planning those which are bold and extensive. It is believed he

holds no public commission, nor any authority under the Uni-

ted States. It seems incredible that the president of the fede-

ral government should know and connive at an armament or

equipment of hostile vessels, within the United States, under

the direction of an American citizen, or any other, without

public authority: and therefore we must suppose the president

uninformed of the fact. We must hope that so soon as he is

informed, effectual means will be resorted to, for the suppres-

sion of these measures, now conspiring to commit the peace and

dignity of the United States, with a neighbouring nation; or,

what is equally probable, to effect a disunion of the states, and a

dismemberment of the American republic.

"WT

e would hope that this will be prevented by the vigilance

of the government, and the good sense of the people roused

to indignation against those zvho dare to plot their disunion.

We do hope that, upon the meeting of congress, a law will

be passed, with suitable provisions to meet all machinations

against the union; and to punish with adequate severity all at-

tempts at private armament within its limits. For it is the go?

vemmeni which must fix the senti?naits of the people.—With-

out effectual measures on the part of the government, what
are the peaceable and well disposed citizens to think? where
are they to tly for protection, against the secret plots and wick-

ed projects of the bold conspirator, or the %tnprincipJed demagogue f
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"But these reflections open a scene which must awaken the

feelings, and excite the interest, of every friend to his country,

who duly appreciates the importance of union.

"We have already seen an attempt made to expose a set of

men among us, who some years since were engaged in a

scheme of disunion; I mean the Spanish associates. And we

have seen the desperate efforts which have been made to sup-

press the inquiry—to destroy the reputation and credit of those

who were making, and those who were supposed to be making,

the necessary development. We have seen certain newspa-

pers devoted to the service of the conspirators, and writers

prostituted to misrepresent the truth, and to impose falsehood

on the public mind. By these means, under the official influ-

ence of some of the implicated characters, the public opinion

is divided—and the attention of the people diverted from the

real object of inquiry, to other matters of little importance to

the question. Thus truth and falsehood come to be confoun-

ded; the distinctions which should characterize virtue and vice-

are lost, and the traitor to his country holds the place of the

honest citizen. In this way is the public mind to be corrupted

;

in this way are the people to be prepared for conspiracy, in-

surrection and disunion. When it shall be clearly manifested

that the public mind will bear the traitor in high office; that

it will frown on those who shall dare to oppose him ; and when

the sympathies of the people can be enlisted on the side of

the guilty—then shall we be ripe for revolution—then shall we

€ee spring up among us, such men as the Roman Marius, Sylla,

Cataline, and Caesar. For it will then be evident that the

public virtue, necessary to sustain a republican government,

exists no more. And nothing but foreign war could keep the

parts of the union together; nor would the dissoluted parts

long retain, if they should assume the republican form. Such

is the lesson taught us by the history of other nations.

"The people, if divided on the subject of union, will be made

to conquer themselves, by playing the one part against the

other. To divide the people has therefore been a primary ob*
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ject with the conspirators, past and present. Since "divide

and conquer," is a maxim as old as ambition itself.—This is

the doctrine which the enemies of the American union per-

fectly understand—it is a principle of which they never lose

sight. Divide the people ofany country, and a small military

force settles the question of government.—Thus has France

conquered, as well the republics, as the monarchies of Europe.

And thus may any people be conquered who permit their loy-

alty and Jove of country to be corrupted. Thus may the

American union be dissolved, when once the people shall cher-

ish and support those who are publicly convicted of holding

principles and advocating measures of disunion.

"Tpe Spanish association was but the germ of the present

conspiracy against the union, as Marius, Sylla, and Cataline,

produced in Caesar, the conqueror of his country.

"In 1788 the Kentucky Spanish association was reduced to

a plan which had its definite objects; its views were unfolded

by the associates, and happily defeated, at that time, by a

manifestation of the public will. But the people were never

awakened to a full sense of their danger, and having escaped

the mischief, they quietly set themselves down, and seem to

have retained no suspicion, but with little or no effort, yielded

themselves up to the rule of those who would have betrayed

them. While the conspirators, possessing much of the wealth

of the country, a great share of personal influence, but above

all, most of the official power of the old district of Kentucky,

by combining, by keeping each other's secrets, by concealing

each others crimes, and by mutually supporting each other's

claims to office and emolument, have contrived to occupy most

of the important public offices, under the change of govern-

ment Nor has there been any man who dared to oppose

them, without feeling the effect of their power and their malice,

either in his property, his reputation, or his just claims to pub-

lic promotion. I do not mean to be particular, but I would

awaken the public recollection, to which 1 fear not to appeal

upon these observations. To which I will add another: These

Spanish associates have been uniformly disaffected to the go-
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vernrnent of the union, and under various pretexts have con-

Xr'ued to disaffect a great portion of the people, aud some-

times, at some places, almost to the extreme of insurrection.

Under the present administration of the federal government*

they have been quiet in their places, and no doubt gratified at

seeing the government losing its energy and respectability

—

its sinews relaxed—its nerves untoned—its whole system debil-

itated—its visage marked with old age—and its gait tending

rapidly to dissolution—the point at which they aimed; and

from which it can only be recovered by a sense of the disease,

on the part of the people, with whom it rests to apply the pro-

per remedy. A foreign war, however to be deprecated, which

should press particularly on the western parts of the union, is

perhaps an exception to the universality of the preceding ob-

servations, and would have a tendency to excite sympathy,

and cement the union.

"This state of things, so afflicting and alarming to the real"

friend of his country, has given rise to a new conspiracy, for

effecting disunion. The outline of which we see traced in the

publication from Ohio. The means to produce the end will

be various, yet reducible to two primary agents, persuasion,

and force. With these, the people are to be assailed, and un-

less they are prepared for resistance, unless the weapons of

the conspirators can be turned with effect against themselves,

their purposes will be accomplished.

"Solemnly impressed by a viewr of the scene before me,

greatly devoted to the union of America, and confidently be-

lieving that the great body of the people are possessed of pub-

lic virtue, and attached to the constitution;— 1 have felt it a

duty which I owe to my country, to sound the alarm—to awa-

ken the people to a sense of their danger—to attempt to rally

them round the standard of the union; and to call forth an

expression of their will, upon a subject so momentous to their

future peace and happiness.

"In this attempt I shall not be charged with personal motives,

lor they are lost in the magnitude of the subject. Besides, it

is upon the occasion, and the feeling which it excites, that I



KENTUCKY. 301

rely for attention. ft is the facts and the sentiments, and not

the signature, that should influence public opinion. Was there

another to perform this Cask, I would forego it with cheerfulness.

"Indeed, I know that the man who addresses you, with the

hope of raising jou from your present fatal security, and of

convincing your judgments that the Union is in danger, should

be little less than a messenger from heaven: such is your con-

fidence in your present rulers:—nor do I wish to diminish that

confidence. But I well know that an awakened apprehension

of danger, on the part of the people, naturally begets vigilance

on the part of governors who prize their safety. I know that

a man who addresses a great and magnanimous people, with

the hope of commanding their attention, ought to be charged

with a gospel, or revelation: Such is the importance of the

subject that I now offer to your consideration; and such the

people whom 1 add res-. Great and magnanimous, they ma-
continue to be. It is but to assume their natural and in

character in the American union; it is but to manifest a manly

determination to oppose, and to punish, upon all proper occa-

sions,'the intriguer and con in favour of disunion. It i*

but to take a firm and dignified stand among the we
states, in tvpport of th wernnietit. In this point of

view, the local situation o{ Kentu* k\ is all-commanding. Were
if neceflbary to resort to argument to enforce a conviction ol

these Iml/is. and I had a mind powerful as the storm, and
;

trating as the lightning, I would devote its energies to the

attainment of so grateful and : an acquisition; but X

take them to be self-evident.

-•]{ id 1 the tongoes o( saints and of angels, I would i i

their utmost eloquence to impress on your minds the ;

of Union.— Union! an Mea inspired by Heaven itself, wh
the councils of its benevoh nee, it determined to make this,

with the Atlantic portion of America, free and independent. A;\

idea confirmed by the omnipotent God of battles, when hi

gave to our infant struggles the palm of success, and the laurel

of victory. An idea which should be endeared to the heart of

I

citizen of the Unrt< d State .
: y the recollection of an



392 HISTORY OF

arduous war, a glorious peace, and an ample territory. An
idea which should excite in the mind of every such citizen, a

decree of enthusiasm, when he survevs within the comprehen-

sion of his country, a variety of genial climates—a diversity

of fruitful soils—and a multiplicity of convenient and spacious

harbours. The sources of health, wealth, and prosperity.

Union!—Rapturous thought! It associates whatever is most

desirable to man, and .most amiable in life. In union! there

are peace, safety, and happiness—there are laws, justice, and

humanity—there are morality, religion, and piety—there are

the sympathies of the heart, the charities of the soul, the ele-

gancies, comforts, and decorations of life. There are riches,

honour, and glory—domestic tranquillity, internal security,

civil liberty, and national independence.

"\n disunion! what a melancholy and distressing contrast;

separate confederacies or state sovereignties; the perpetual

rivals, and inveterate enemies of each other. Hence ruthless

jealousy, hot contention, and bloody war—heavy expenses,

dissolute morals, private misery, and public distress. These

observations, or predictions, need no reasoning to enforce their

truth. For if we cannot live in union—we cannot live in

peace. The rest follows in the train of war. Let us then

penetrate ourselves with the conviction, that union is all-im-

portant and essential. Let us teach it as a moral precept to

our children, and practice on it as a religious tenet ourselves.

Let us guard it as a sacred deposite intrusted to our care by

the hand of heaven, and protect it from abuse as we would

the altar of our holy religion. Let us believe that it is to our

temporal happiness, what a faith in Jesus Christ is to our future

felicity.

"These are the tidings which I announce—and the seals of

reason and experience, attest their truth.

"AN OBSERVER.
"Oct. 15th, 1806."

The foregoing needs no commentary—its effect has been

acknowledged in the course of judicial investigation, and was

otherwise known to have animated the country, at least with

vigilance.
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Soon after this publication, Colonel Burr was known to be

in Lexington. The court of the United States held in Frank-

fort by Judge Innis, commenced on Monday, the 3d of Novem-

ber: bn the 5th of the month, Joseph H. Daveiss, attorney for

the United States, came into the bar of the court, and addres-

sing the judge, said

—

"That he had a motion to make, of great magnitude and

importance, touching a transaction of a very extraordinary

nature, as it related to the district, and to the whole union.

That the unhappy state of his health, had prevented his making

it until then; for\vhich he felt himself barely able; but being

determined to lose no time, he had prepared an affidavit, on

Which his application would be grounded"—and which was

read as follows, to wit:

"J. H. Daveiss* attorney for the said United States, in and

for said district, upon his corporal oath, doth depose and sayr

That the deponent is informed, and doth verily believe, that a

certain Aaron Burr, Esq. late vice president of the said United

Stales, for several months past, hath been, and is now engaged

ia preparing, and setting On foot, and in providing and prepar-

ing the means, for a military expedition and enterprise within

this district, for the purpose of descending the Ohio and Missis-

sippi therewith, and making war upon the subjects of the king

of Spain, who are in a state of peace with the people of these

United States— to wit: on the provinces of Mexico, on the

v.est'vardly side of Louisiana, which appertain and belong to

the king of Spain, an European prince with whom these United

States are at peace.

"And said deponent further saith, that he is informed, and

fully believes that the above charge, can be, and will be fully

substantiated by evidence, provided this honourable court will

grant compulsory process to bring in witnesses to testify thereto.

"And the deponent further saith, that he is informed, and

verily believes, that the agents and emissaries of the said Burr,

have purchased up, and are continuing to purchase, large

stores of provisions, as if for an army; while the said Burr,

seems to conceal in great mystery from the people at large,
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his purposes and projects, and while the minds of the good

people of this district, seem agitated with the current rumour

that a military expedition against some neighbouring power,

is preparing by said Burr.

"Wherefore, said attorney, on behalf of the said U. States

pray, that due process issue to compel the personal appearance

of the said Aaron Burr, in this court; and also of such witnes-

ses as may be necessary on behalf of the said United States;

and that this honourable court, will duly recognise the said

Aaron Burr, to answer such charges as may be preferred

against him in the premises; and in the mean time, that he

desist and refrain from all further preparation and proceeding

in the same armament within the said United States, or the

territories or dependencies thereof.

"J. H. DAVEISS, A. U. S."

Having read this affidavit, the attorney proceeded in the

following words:

—

"The present subject has much engaged my mind. The

case made out is only as to the expedition against Mexico ; hut

I have- information on which I can rely, that all the western temto*

ties are the next object of the scheme—and finally, all the region

of the Ohio is calculated as falling into the vortex of the new pro*

posed revolution"

The following section from the act of congress entitled "An

act in addition to the act for the punishment of certain crimes

against the United States," was read, as designating the crime

intended to be prosecuted, viz:

"Sec. b. That if any person shall within the territory or ju>

risdiction of the United States begin or set on foot, or provide

or prepare the means for any military expedition or enterprise

(o be carried on from thence against the territory or dominions

ofany foreign prince or state with whom the United States are

at peace, every such person so offending shall upon conviction

be adjudged guilty of a high misdemeanor, and shall suffer fine

and imprisonment at the discretion of the court in which the

conviction shall be had so as that such fine shall not exceed

three thousand dollars, nor the term of imprisonment be more

than three years,"
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After hearing the motion, the judge took time until the Satur-

day following, to make up and deliver his opinion; which over-

ruled the motion, and denied the process. In the mean time

Colonel Burr, being in Lexington, is said to have received no-

tice of the motion in less than four hours after it was made;

and then apprised the judge by letter that he would be in

court within a day or two, to confront his accuser, and to meet

his inquiry. Arriving on Friday, after the courthad adjourned,

nothing was noticed on the subject. Saturday morning, the

colonel made his appearance in court: causing much sensation;

in the language of the "Palladium"—a paper doubtless, much

against the will of its editor, strongly affected towards "con-

spirators"—adding, "that to his enemies, it was evident cha-

grin; to the impartial, that is, nine-tenths in the house, it gave

the utmost satisfaction."

That chagrin was depicted on the one side, and great com-

plaisancy on the other, is not to be denied. There were two

distinct kinds of people in the house: the chagrin belonged to

one, the complaisancy to the other. The first might well pro-

ceed from the combined impression of the conduct of the judge,

and of the culprit: the second, if it extended to nine-tenths of

those present, did not proceed from their impartiality ; although

it might from ignorance and prejudice in many of them. Nor

is it strange, when a writer was hired to misinform, and a news-

paper at their service.

The colonel himself, finding the attorney's motion overruled,

addressed the judge with much confidence;—spoke of the re-

cent procedure of the United States' attorney, as being very

extraordinary;— insinuated that sometime since he had made

it known that he was to leave the state, and that the attorney

had reason to suppose him gone, on his private though urgent

business, as he should have been but for an unexpected occur-

rence;—that fortunately he had heard of the motion and alle-

gation against himself, and although it appeared that the judge

had treated it as it deserved, yet, as something similar might

be attempted in his absence, still necessary, he had deemed it

proper to meet the gentleman at the threshold and demand an
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investigation of his conduct, for which he was always ready,

and therefore had attended. The attorney replied, that as

Colonel Burr lave his voluntary attendance. he wanted nothing

but the presence of the witnesses, to be ready. After eon-

suiting a shprt time with the marshal, the attorney said ho

could be ready by Wednesday next, should the witnesses at-

tend; which bethought they might, by that time: that if Col.

Burr could attend on that day, he might expect the investiga-

tion he desired. The Colonel agreed to wait, and Wednesday

was set for the trial. The subpoenas required by the attorneyv

were ordered; and so also was a grand jury. Officers were

despatched to different places, as Louisville, JefFersonville„

Lexington, Danville, &c.

The grand jury was empannelled of persons in court, sworn*,

and adjourned, to meet on Wednesday. The attorney, having

conversed with the persons to be summoned, doubted not that

the misdemeanor charged in his affidavit would be proved, felt

gratified at the prospect. The colonel, it is probable, knew

those witnesses much better. Be that as- it may, fame had

now full hold of the subject; and seldom has she been more

profuse in the use of her many tongues, or impelled her mes-

sengers, on more rapid wings. On the day of expected trial

Frankfort was crowded, and the-••court house gorged with citi-

zens and strangers.

The court being opened, all were filled with curiosity and

expectation. The attorney had counted his witnesses, and

ascertained that one of the most important did not attend. He
had to announce the unpleasant fact, and to this purpose ad-

dressed the court. He said, the absence of Davis Floyd, an

important witness, rendered it improper for him to proceed at

that time. He was therefore compelled to ask for a postpone-

ment of the prosecution.

It appeared upon inquiry of the officer who had been at his

house, that he was attending a session of the Indiana legisla-

ture, of which he was a member; consequently there was no

reason to expect his attendance. On hearing this, the judge

at once discharged the jury. And a second disappointment
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greater than the first, took place. Immediately succeeding

the discharge of the jury, Colonel Burr, attended by Mr. H.

Clay and Mr. J. Allin, as his attornies, came into court; and

being informed that the grand jury was dismissed on account

of Mr. Floyd's absence, the colonel rose, and very gravely ex-

pressed his regret that the jury had been discharged, and asked

for the reason. To which the attorney for the United States

replied, that it was on account of the absence of Mr. Davis

Fioyd: adding, that he considered it inexpedient to begin an

investigation, which could only be partial without Mr. Floyd—
that the attending witnesses could prove a number ofdetached

facts, but the testimony of Floyd was necessary to connect

them, and give the design of the whole. Colonel Burr, rising

again, expressed his desire, that the cause of the postponement

should be entered on record ; and also the reason of the non-

attendance of Mr. Floyd. To which the attorney assented.

The colonel, once more at large, addressed himself in form to

the judge, but in effect to the people; and said, that the good

citizens of Kentucky might, and he hoped they would, dismiss

their fears for the present; that in fact, there was no ground

tor them, whatever efforts had been made to excite them: that

he had understood, some had been made to apprehend that he

was pursuing schemes inimical to their peace— but they were

misinformed, as they would find, if Mr* Attorney should ever

get ready, and open his investigation: that in the mean time

he could assure them they would be in no manner of danger,

from him; that he had to act on the defensive only; that he

should expect another attack, and should hold himself ready

for it.

During these proceedings, the deportment of Colonel Bun-

was grave, polite, and dignified.

Those who had attended from motives of curiositv, or a de-

sire for information, were disappointed; and even those well

disposed, might have felt some twinge of vexation. There

were, however, as already suggested, two parties: the princi-

pals of which, knew, or suspected each other; the one, a small

vnmber, thought the ethers favoured Burr's schemes; while
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they apprehended^ that the prosecution of Burr, might lead tp

disclosures against themselves, and their friends. For it is to

be recollected, that the publications of the day implicated all

conspirators, both old and new: and that at the very time the

address already mentioned, for an inquiry into Judge Sebas-

tian's pension, was in the hands of a member of the legislature.

While culprits, no less than honest men, have a common feel-

ing, the escape of one, can but keep alive the hopes of the

rest; and induce a co-operation for the impunity of each.

In the case contemplated, the attorney for the United States

on the one side, and Colonel Burr on the other, served to ar-

range and designate the parties. The colonel, had a large

majority; the attorney found himself in a small minority. All

the fragments of former conspiracies, both Spanish and French^

as well as those immediately engaged with Burr, and all such

as they could influence, took side with the colonel: many in-

deed, honestly believing him innocent, who would have spurned

him had they thought him guilty. But that was, by means of

disguise and misrepresentation, to be prevented. The object

now, among the friends of Colonel Burr, was to elicit the sym-

pathy of the public, by holding him up as an innocent man,

persecuted by federalists, and their adherents; and by openly

countenancing him; while they exerted themselves to put the

attorney out of countenance, by personal slights, and by raising

the cry against him, of persecuting the innocent, instead of

prosecuting the guilty. Thus was the officer of the law, for

attempting to relieve the country, from one who was machina-

ting against the integrity, peace, and honour of the government,

enough mortified, by the previous neglect of the president of

the United States, yet to be set forth, and now increased by

seeing the guilty intriguer likely to evade the exposure, and

the punishment he merited, quite put to shame by reproach

mil obloquy.

He had, with the vigilance which belonged to his character,

ascertained the conspiracy of Burr in its tirst opening bud, and,

Villi the promptitude of a faithful public servant, communicated

sjjhal lie discovered from time to time to the president; he jjad.
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at the risk of health and life, neglected his own business, on a

visit to St. Louis, with the sole view of collecting intelligence

for the executive; and for it all, had received the most pointed

neglect, after an acknowledgment of his first communication,

and a solicitation to persevere. He saw in Frankfort the go-

vernor of Kentucky, not merely neutral, but in his official ca-

pacity contributing to lull suspicion, and to smooth the way to

the success of Burrs projects. For although the speech to the

legislature at the opening ofthe session, treats of the "paction"

with Virginia about lands, so far from turning public attention

on the active but secret and clandestine intrigue, then assail-

ing the morals of the people, together with their allegiance;

he even drops in asuporific, lest, it would seem, they might be

wakened to apprehensions, or to soothe those which had been

excited: by suggesting that all was in a state of safety^ peace and

tranquillity. And this the day, on which the attorney of the

United States, made his first motion for process against Colo-

nel Burr. The case of Sebastian, was then also in prepara-

tion^ but not a hint from the governor as to either.

It is not said, with any personal view to the editor, for it i

believed that he was ignorant of the guilt of the parties, fru<

the "Palladium," was an active, and not inefficient origan of

concealment and misrepresentation for conspirators, contribu-

ting much to the general delusion. Nor is it to be expected,

in a country and government like this, but that such vehicle*

ever will be found, for such purposes. Similar observations are t<^

be made in relation to the hireling author previously alluded to:

it is believed, that he was imposed on, or he would not have

been employed; for it ia very certain he was in no other man-

ner concerned. To name him, though now no more, seems

but justice to the living. The late William Littell, was the

man: The evidence of his employment, is to be found in his

own deposition. He was paid, for one production, by Innis,

Brown, and Wallace, fifty dollars each; and cheated of the

other fifty by Sebastian.

And now, it is deemed pertinent, to inquire into the facts and

circumstances, of the correspondence which took place between
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the attorney of the United States, and the president, in regard

to the intrigue of this year; and also, to notice some collate-

ral information given to the public, and hence accessible by

Mr. Jefferson, the better to enablo the reader to appreciate

his merit in this, as well as in another branch of this case.

To descend to particulars—The attorney for the United

States in the district of Kentucky, haying in the latter part of

the year 1805, obtained information that sundry citizens of

Kentucky, were pensioners of the Spanish government—that

a revolutionary scheme had been projected for the west; the

preparations for which, were progressing with great secrecy,

under the direction of Colonel Burr, and his coadjutors—that

it embraced men of distinction in the atlantic states, and others

of high standing in Kentucky: he however, seeing no imme-

diate danger, suspending his communications to the president,

for some time, in order to get further, and more perfect intel-

ligence; did on the 10th of January 1806, write to him on the

subject. And from that letter, is taken the following extract,

in addition to the foregoing information, viz:

-The dangers which I fear, may be trivial or distant, but as

on the other hand, they may be near, and momentous; and in

such case your being early apprised of them highly important;

it is a duty I owe you as the chief of my government to gtve

you timely hints, whereby you may forestall the danger and

bring the traitors to punishment in due season/'

Another

—

i4A separation of the union in favour of Spain, is

the object finally."

Again—"This plot is laid wider than you imagine. Men-

tion the subject to no man from the western country, however

high in office he may be. Some of them are deeply tainted

with this treason. I hate duplicity of expression, but on this

subject I am not authorized to be explicit; nor is it necessary.

You will despatch some fit person into the Orleans country to

inquire, having letters with him from the suspected gentle-

men, and he can fully and easily develop the whole business.

Do not think this a slight advertisement/'

In a letter of the 15th of February, from the president, he

acknowledges the receipt of the foregoing, and requests the
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attorney to continue to furnish him with all the information he

can collect, and particularly with the names of the persons

concerned.

Well then, the president was informed of the emhryo plot,

before the 15th of February, 1306, by the attorney of the go-

vernment, in Kentucky. He had also been warned by General

Eaton in the winter 1 305-6, sooner or later. But this is not all,

nor half. For before the receipt of the president's letter, the

attorney getting impatient, wrote him a second, on the 10th of

the same February; and among other things observed: "You
must have remarked Mr. Burr's journey out to this country

last year. What was he after?" &c. "He went down the Ohio

with Wilkinson. At Massac they were closeted five days. Burr

was helping him arrange his new government—so it was given

out. Then Burr went to New Orleans: then gallopped across

the country to Nashville; then up to Louisville; then through

the wilderness to St. Louis, again to see Wilkinson; then to

Lexington; and then to see the senator in Ohio," &c—Accom-
panying this letter, was a schedule of those who were thought

to be concerned; on that list, were the names of Burr, and
Wilkinson.

On the 5th of March, no letter having yet arrived from the

president, the attorney wrote his third communication: ex-

pressing anxiety to know if his former letters had come to

hand, or not; and giving information that he would pursue his

inquiries in a journey for that purpose, "being more and more
confirmed in his opinions."

The 27th of March, the president's answer to the attorney's

first letter, as mentioned, came to hand ; and a fourth letter was
immediately written to him. This and some others contain a
variety of local details, unnecessary here. The journey was
executed, Wilkinson seen, suspicions confirmed, and some in-

formation obtained, all of which was transmitted to the presi-

dent in a letter of July; being much disappointed, and not a
little mortified, on finding no letter from the president on his

return home the 3d of June. The fifth, being that of July,

gives a recital of occurrences at St. Louis, and says—
vol. n. C**
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"My duty however, as a citizen, to you, is not fulfilled, until

1 tell you that I have it from an authority which I cannot dis-

regard, that the present project is not the original one, but a

new scheme engrafted on it. Its outlines are, to cause a revolt of

the Spanish provinces, and a severance of all. the western states and

territories from the union, to coalesce and form, one government "

This information was in a letter which must have been re-

ceived by the -president in July, or the beginning of August. It

also conveyed to him the names of those known or believed to

be concerned: Colonel Burr at the head of the list. Thus

early was the president informed of the intrigue: And it will

be remarked, that its outline and ulterior object, is as well de-

fined, as at any time it could have been, even after Burr's trial

in Richmond : which brought forth, as it may be supposed, all

the information possessed by the government. Why, it may be

asked, did not President Jefferson issue his proclamation in

August? For the same reason? no doubt, that he did not re-

spond to the communications of the attorney: he had made his

calculations. An attempt to analyze them, will be postponed

to a more advanced period. In the interim, the correspon-

dence will be pursued.

The attorney finding that he could get no further letter

from the president, on the 14th of August addressed one to the

secretary of state of the United States, which was marked,

private. In this he gave various explanations and corrobora-

tions of his previous intelligence to the president: taking it for

a certainty, that he had seen those communications.

On the 18th of September, the receipt of this is acknow-

ledged, by one from the secretary, of five lines; in which are

two ideas: one, "that it shall receive confidential attention ;"

the other, "that a letter from the president was enclosed.'
1

The enclosed was dated the 12th of the month. It acknow-

ledged the receipt of five letters in due time; and assigns as a

reason for not answering them, the absence of the author from

home: without one word of response, or inquiry, as to the con-

tents of the letters. Omitting, also, every species of instruc-

tion how to proceed in relation to the enterprise of Burr—by
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the time the letter was received, rendered obvious, by the state

of preparation.

Thus was the officer of the United States, whose duty it was

to institute prosecutions for breaches of the laws, left in the

dark, to grope his way, in a case threatening the peace, and

even the rupture of the government. While he had leisure to

set himself down, and mal§e the following inferences:

1st. The president has been duly informed of this brooding

conspiracy to disturb the peace, if not to affect the integrity of

the United States. He has had the names of the ostensible

projectors and promoters of it; he has taken no visible mea-

sure to check its progress; while it has become an object with

public journalists—but I will not impute to him, a positive

connivance.

2d. He has withheld from me both information and instruc-

tion—leaving me thus under every discouragement, to take

my own measures, at the hazard of his displeasure and the loss

of my office: so far, however, I feel conscious that I have dis-

charged my duty to my country, be the consequence as it may,

3d. It does not appear that the president has, by the agency

of any other, institured any means to acquire information, if

mine did not satisfy him; although it has been published and

proclaimed that the expedition would commence on the Ohio,

about the middle of November. Not even a proclamation, the

usual mode of warning, has yet been made public: it is now
late in October. Is it intended when Burr is gone to send a

hue and cry after him? But I will not perplex myself by end-

less conjectures: the November session ofthe court is approach-

ing, thought he, I will at least make an attempt to explode the

treasonous project, by getting the ringleader arrested, at its

very opening.

Such had been the reflections of the attorney, before his ar-

rival at Frankfort the 1st of November. He was confirmed

in his purpose, by finding that the governor had received no

communication from the president, and Was as to any purpose

of impeding Burr's progress, perfectly listless, The attorney
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had also ascertained, that in the neighbourhood of Louisvdlr

preparations for the expedition were in considerable forward-

ness. His essay in court and its result have been narrated.

The ICth of the month, he transmitted an account of his pro-

ceedings to Mr. Madison, secretary of state for the United

States; and still kept on his post of duty; seeing that events

were ripening the crisis which was soon to unfold itself to every

body's view.

Having ascertained that Mr. Floyd had returned home, and

that his attendance, as well as that of other persons whose evir

deuce he wanted, could be procured, the attorney, under strong

impressions of the guilt of Colonel Burr, and the approaching

readiness of his project for execution, repeated, on the 25th of

the month, his motion for a grand jury, and subpoenas; ground;

ingit on his former affidavit.

The motion was granted; and the 2d of December fixed for

the appearance in court. Accordingly the grand jury ap*

peared, were empannelled, sworn, and charged. Without

considering it very material to discriminate the days, it may

suffice to state, that on calling the witnesses, it appeared that

General John Adair was absent, as also Mr. Luckett. The

attorney was again under the necessity, in his judgment, of

asking for a postponement. Alleging that the absentees were

important witnesses for the prosecution, and especially Gene-

ra) Adair, without whose testimony, he could not safely go into

the trial.

Colonel Burr, attended by his former counsel, was in court.

Mr. Clay now rose on the part of his client, objected to the

delay and suspense proposed—said, that Colonel Burr, who

knew himself innocent, and for whose honour, and innocence,

he could pledge his own, was alone apprehensive of delay.

That he had expected to have left Kentucky ere this; that

his business called him away, while delay was likely to be in

jurious to him. That it could but be painful to Colonel Bun ,

to have to dance attendance on the attorney's motions and

mock prosecutions, from time to time, without knowing woes
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lie would be ready, or that he ever would be ready. How,
indeed, should he be ready for trial, when he had nothing to

investigate. He should be compelled to proceed, or dismiss

and abandon the prosecution.

The attorney for the United States, replied, that Colonel

Burr had not yet been cited, that his attendance was volun-

tary; that the proceeding was solely on the part of the United

States, and that the colonel, not yet a party, was rather an in-

truder; that until indictment found, there was no party to be

arraigned, consequently no defendant to be heard; that he

was in the discharge of a high and important duty to the Uni-

ted States; that he had the control of the subject in its present

stage, and that he ought not to be interrupted by gentlemen,

who anticipated their occupation. That when Colonel Burr

wras indicted, it would be time enough for him and his counsel

to appear. That the process had been executed on the wit-

nesses, they had not attended; that he was the person to judge

of their materiality, and he thought them material; that there

had not been time, nor a complete failure, on which to ground

the process of attachment. That if the process of the court

did not compel their attendance, it was not for him to do it;

but that it was for him to determine whether he could go on

or not. That indeed it rested in the sound discretion of the

court, whether the grand jury should be kept together or not;

and he had requested that they should be kept empannelled.

He would like to know, also, if he was to be interrupted and

catechised by gentlemen, styling themselves counsel for

Colonel Burr.

The gentlemen replied successively. Mr. Allin remarked,

that he was an attorney in the court; that he had a tongue,

and the right to use it; that he cared not in what character

he was viewed, whether as counsel, friend, or foe of Colonel

Burr; he hoped he yet had the liberty of speech, and he did

not know that he could use it in a better cause, than in redu-

cing the pretensions of the United States' attorney, to theirjust

limits. That he had yet to learn whence he derived the right

of accusing a man to his face, and then denying that he was
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in court: of taking what time he pleased to find an indictment

against him, which may be dissipated with a breath, when he

is allowed to speak, -and yet denying him the right to speak,

lest it should prevent its being found a true bill.

Why, sir, to some men, the finding of such a charge as the

affidavit makes out, would be thought no trivial matter: to

Colonel Burr, the affidavit itself may be thought a charge, and

produce a desire to see it repelled. No charge, no party, no

defendant! until an indictment found! He had not thought

the gentleman willing to admit so much, until he heard it from

himself. And even now, he thought him mistaken. Of one

thing he was sure, and that was, that Colonel Burr was as

much in court as if he had been brought there by process; and

as much entitled to counsel. That it mattered not whether

he was retained by Colonel Burr, or not; he had a right to

volunteer for who he pleased, and the bench would not under-

take to direct the bar, for whom they should, or when they

should appear. If the gentleman, who would prosecute, if he

could get witnesses to prove his allegations, has so much leisure

on his hands, as to find all times convenient, it may not be the

case with all others; and it certainly is not with Colonel Burr,

nor myself. It is therefore submitted to the court whether

the attorney has made out sufficient cause for continuing the

grand jury, unless he will proceed with his case.

Mr. Clay demanded, if this proceeding was in an American

court of justice? in a Kentucky court? where men were free^

and where the liberty of speech, as well as that of self defence,

was yet the common right of all, and held sacred? where gag

laws were proscribed, and alien and sedition bills execrated?

What! said he, does the attorney for the United States think

all law and all right with him? Whence did he derive such

an idea? Let me assert, that others have rights; that men are

here upon an equality; that if a prosecutor has rights, so has

the prosecuted. There is no one clothed with exclusive pri-

vileges here. Any man, and every man, has a right to be in

court; and none is obliged to sit by in silence while his name

is used, and see the trap set, or the net spread, for his liberty
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or bis life, or any personal convenience whatever. The gen*

tleman says, when an indictment is preferred, we may answer;

that until then we have no right to interfere, or as he insinuates,

obtrude ourselves upon him, in the discharge of his high duties*

Pie is mistaken: we are not intruders; we have duties as high

and as honourable as his to discharge. If he prosecutes, wc

defend; and we assert a right to be heard, at every stage of

his proceedings.

Having, may it please the court, said this much for the right

to speak, (said Mr. Clay,) I wiil now add a few remarks, as to

the motion of the gentleman. Since he cannot tell when his

witnesses will attend, or that they ever will, it is perfectly un-

reasonable to keep the grand jury in waiting, and Colonel Burr

in suspense. He has business, they all have business which

requires their attention. If the witnesses mean to attend, they

will be here to-morrow. "What we contend for, is, that there

shall not be a distant or indefinite postponement, without dis

charging the grand jury. It is hoped and expected, that the

gentleman will proceed, or at once abandon the prosecutton-

And as he desires the opinion of your honour, whether we are

intruders or not, so if you think it right to silence us, 1 expect

you will let us know it.

Upon the latter point, the judge refused to interfere.

The attorney rinding himself not supported by the court, in

his ex parte idea, and that he should have the full weight of the

colonel and his counsel to encounter, replied with some ani-

mation, to the following ellect. This, said he, is indeed a land

of liberty! extravagant as it may be in theory, ever outrun in

practice, bordering upon licentiousness. A land, where nv n

not only say what they please, but do as they please. A
land prone to intrigue, and the refuge of intriguers. A land,

where the laws may be violated with impunity, since there h

not time to bring the culprit to trial, and to justice. Yes, I

well understand Colonel Burr's business, and its urgency. He

has good cause for requiring despatch; especially for an indict-

ment, in the absence of witnesses, if he cannot coerce a dis-

charge of the grand jury: and a final abandonment of the pre-
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secution, I know he calculates on soon being in a situation

to defy courts, and their process. No wonder, therefore, that

he is impatient of delay. But the gentlemen are mistaken

with regard to the facts of the case. They have not accu-

rately surveyed the ground they have taken. There is yet no

indictment; the jury are not sworn as to any particular per-

son; they are to inquire into such matters as shall be given

them in charge ; they have yet no case given them. Suppose I

may have ten indictments to lay before them; and the nature

of conspiracy admits it reasonable—will Colonel Burr insist

that he shall be first indicted, or else the grand jury shall be

discharged ; for, that his business abroad is urgent^ and he

cannot wait? Certainly he could not urge such a considera-

tion. And why? Plainly, because he is not indicted; and

therefore, not entitled to any privilege of a defendant. A like

reason excludes him now. He is not yet a defendant. Allu-

sion has been made to the affidavit filed; but that has been

misapplied— it has performed its office, in effecting the order

for the grand jury, and for process. It is not to go to the

grand jury— it can have no influence in the cause. Colonel

Burr, does not want witnesses.

The point to be decided, is this: Will the court compel me
to proceed without the witnesses, and thereby ensure an ac

quitted, for want of evidence; without giving time to coerce

the attendance of those who have contemned its subpoenas; and

when it is in the power of the judge by compulsory process to

force their attendance? He could not anticipate such a de-

cision. He had already declared that he could not safely sub-

mit the case without the absent witnesses— at least, General

Adair: and he resided in the next county, about thirty miles

from court. He should insist on a postponement, until the

witness could be produced in court. That to dismiss the jury,

was a discharge of the witnesses now attending, and would

render it utterly useless to award compulsory process for those

who were absent; and equivalent to an acquittal, or discharge

of Colonel Burr, and any others he might find it proper to in*

diet. But the matter is with the judge.
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The court decided, that the attorney must proceed with

some case, else the grand jury would not be kept in attendance,

but discharged.

The officer in a short time took the jury to their room—

where they did not remain very long before they returned into

court, and said they had nothing before them. The attorney

replied, that it was iate, and that he would lay an indictment

before them in the morning: they were then adjourned, to meet

the next day.

An attachment was moved for, against General Adair, by

trie attorney for the United States, to be forthwith issued; in

order that it might be immediately placed in the hands of the

proper officer. It was opposed by Colonel Burr's counsel, on

the ground that the motion was premature—the witness not

being required to appear at any particular hour, but on that

day generally; and the day not yet being exhausted, he was

not in contumacy.

The court refused the attachment.

The next day, it is believed, the attorney delivered to the

grand jury, an indictment against John Adair; charging him

substantially with the same offence set out in the affidavit*

The jury considered of it, and found, "Not a true bill." It is

thought, that it was not much attended to; that although Ge-

neral Adair was suspected, and doubtless privy to Burrs pro-

ject, and connived at it, that he was nevertheless cautious,

and probably had not fully engaged in it, or but conditionally.

lie has averred his knowledge; but denied his participation.

"More of this hereafter. At present the case of Colonel Burr

demands attention.

The attorney for the United States, having had a conver-

sation with the judge, out of couit, on the question, whether

he would have a right to attend t!»e grand jury in their room, to

examine the witnesses, and to explain to the jury, the applica~

tion of their testimony, and receiving from his honour, an an-

swer in the affirmative, conceived as a consequence, that he

could, by the witnesses present, prove a true bill: and there-

fore determined to proceed with the examination of Colonel

vol, n. D**
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Burrs case. Accordingly he was indicted, and the jury sen*

to their room. The witnesses, or some of them, being sworn,

the attorney proposed to execute his plan of attending the

jury. This he found immediately opposed, by Colonel Burr,

and his aids, with the most positive denial of any existing right

to the effect proposed. And after some argument, the judge

observed, that he had been attorney general for the district of

Kentucky, and that he had never claimed or exercised, the

privilege now contended for by the attorney for the United

States. Upon which the attorney remarked: "Sir, you ad-

mitted I had the right to do, what I have now proposed doing.''

"Yes," says the judge, with more than his usual vivacity, "that

was out of court." True sir, rejoined the attorney, this is the

first of my knowing that you had two opinions on the subject;

"the one private and confidential, the other public and official.'
5

He was overruled by the court : and thenceforth considered

his cause lost.

On the 5th of the month, the grand jury came into court,

with their finding on each indictment, "Not a true bill." To
which they added:

"The grand jury are happy to inform the court, that no

violent disturbance of the public tranquillity, or breach of the

laws, has come to their knowledge.

"We have no hesitation in declaring, that having carefully

examined and scrutinized all the testimony which has come be-

fore us, as well on the charges against Aaron Burr, as those

contained, in the indictment preferred to us against John Adair,

that there has been no testimony before us, which does in

the smallest degree criminate the conduct of either of those

persons; nor can we from all the inquiry and investigations of

the subject discover that any thing improper or injurious to

the government of the United States or contrary to the laws

thereof is designed or contemplated by either of them."

This manifesto was subscribed by the whole jury, consisting

of twenty-two persons; then, and since, considered respecta-

ble, and intelligent. That such a paper was formed among

them, or produced by them, were the only circumstances of
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reproach that was cast on them. It speaks for itself. If it had

been drawn up by Colonel Burr, or one of his attornies, and

put into the hands of the jury, for the purpose of public decep-

tion, it could not have answered the purpose more effectually.

It was truly mortifying to find the jury become the dupes and

instruments of Burr, and his lawyers, unsuspectingly no doubt,

to exalt him, and depress the public attorney.

The effect was immediate and extensive. Beyond this, it

was to lull suspicion, and to hoodwink jealousy, as to any illicit

enterprise, or impending expedition: and it did so, to a great

extent. It gave Colonel Burr, an eclat, and an elevation in

the country, which he could not, had he been innocent, ever

aspired to. The former efforts to open the eyes of the people

were the more execrated, as they had bee,n successful, with

many.

His attornies, aware of all this, and triumphing at their own
victory, through the prejudices of the judge, the craft of the

witnesses, and the gullibility of the jury, could scarcely con-

tain their joy.

Mr. Aliin, moved the court forthwith that a copy of the re-

port of the grand jury, might be taken, and published. This

was allowed by the judge without hesitation. Which was just

as good for Burr's partisans as a proclamation from himselk

In court, the impression made on a crowded audience was im-

mediately visible. On the one side, the greatest exultation;

on the other, astonishment, and mortification. To men of in-

telligence, whose ears and whose eyes had been opened to re-

cent occurrences in the legislature, it was a moment of awful

reflection, upon the past, the present, and the future! while

suspicion magnified herself.

Colonel Burr was at large, hailed and huzzaed by the un-

dersized, caressed and feasted by the higher order. A ball

was given in Frankfort to Colonel Burr; and rendered the

more imposing by the presence of public characters. This
however, had its reaction; and another was given in honour of

the attorney, more numerously attended, it was said, and es-

pecially, by the ladies. If these are individual matters, they
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are not the less evidence of sentiment. At one of the paru<;.t

about that time, Mr. Street, of genteel person and deportment*

accustomed to attend at such places, was beset by some of the

connexions of Judge Innis, with the view of putting him out pf

the room; but he resisted, until he was rescued. In some

short time, John Wood, his partner, was seduced from him:

principally by the address and solicitation of Henry Clay.

By this epoch, the president's proclamation had arrived;

Colonel Burrs friends in Ohio had been routed, his boats

and provisions seized, and himself gone to Nashville; where
he, and General Adair, arrived about the middle of December;
and after lodging together a night, the general proceeded by

land towards New Orleans, the colonel by water with a few

boats to the mouth of Cumberland, to meet his forces descend-

ing the Ohio. But these had met with a sad disaster in the.

state of Ohio: about ten of the boats, a part of their arms,

and a large proportion of their provisions, had been seized

;

and many of "the choice spirits," who had intended to embark

in the flotilla, had disappeared. The remaining- boats, &e.

passed the falls of Ohio about the 20th of the month; and were

at the point of rendezvous by the 22d. At this place, the

would-be emperor surveyed the remnant of his shattered

host, found a beggarly account of rencgadoes, and himself an

abandoned outcast and vagrant. The guilty multitude, it

ever numerous, whom he had deluded and seduced, had slunk

from him like troubled ghosts at the dawn of day; and not

over two hundred were to be found. Their leader had been

exposed, the conspiracy detected, and the expedition defeated;

hy rpeans part unfolded, and still further to be detailed.

From the mouth of Cumberland, the colonel proceeded to

New Madrid or its vicinity, with a faint hope that he should

mec^t some recruits coming down the Mississippi ; here again he

experienced disappointment. The last hope was now turned

on New Orleans and that region; Bayou Pierre was named as

a point of reunion; and the party dispersed. Burr and others

landed in the Mississippi territory. It was now rumoured,

that General Wilkinson had betrayed Burr, and occupied the

city of Orleans in military array against him*
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Colonel Burr, after rambling for some time in a forlorn con-

dition, was made prisoner; and destined, as it turned out, to be

tried in Richmond, Virginia. That was, however, a matter of

the next year. Yet, belonging to 1806, will be mentioned, as

the first measure taken by the president of the United States

in relation to the conspiracy just developed, the deputation of

a private agent, not inaptly called a spy—at what time is not

.trtain,but so as that he reached Chillicothe, the seat of go-

> ernmentin the state of Ohio, about the 1st of December.

The 2d of the month, on his communication and some

other information, the governor of Ohio sent a confidential

message to the legislature, then in session: whereupon a law

was passed, on the authority of which the seizures already

mention^!, were made. The presidential agent, thence mo-

ving southwardly, arrived at Frankfort about the 22d of the

same month, and in like manner procured the passage of a law

on the 24th; in virtue of which detachments of militia were

ordered to different points on the Ohio river; with little or no

- licet, as the affair was over. The agent taking his departure

from Frankfort, went on to Nashville, where he appeared

about the 1st of January. And here, he seems to have lost the

tract of Burr.

On the 25th of November, the president received General

Wilkinson's letter of the 2 1st of the preceding October, and on

the 27th of the same November, issued his proclamation, in

order to suppress the conspiracy; which he mentions in his

communications to congress of the 2d December. What is

yet to be said on those topics will fall into the next chapter.

In the interim, some attention wili be paid to the proceed-

ings of the legislature.

The first act was to make Casey county, to have effect from

and after the, first Monday in May, 1307—"Beginning on the

Lincoln and Pulaski line, where, by running at right-angles

from it will just include in the new county, Joseph Dismuke>,

on the head of Indian creek; thence a direct line to the mouth

of Pine Lick creek; thence to the great suck on Carpenters

£reek, leaving Joseph McCormack's in the old county; thence
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a direct line to the great road west of Carpenter's station, lead-

ing George Carpenter in the old count/; thence to the head
of Harris's creek; thence to the great road at Charles De-

peau's, leaving him in the old county; thence along the foot of

the knobs, with the said road, to where the county line crosses

the same, and with the county line between Mercer and Wash-

ington, &c. around to the beginnning."

"An act providing for the redemption of land sold for taxes,"

allowed the prior owner two years to redeem the land, by pay-

ing the amount of taxes and costs, with one hundred per cent

per annum. It also provided, that such tracts of land as would

not sell for the tax and costs due when exposed, should be pass1

ed to the state; redeemable within two years, by paying the

tax, costs, and fifty per cent per annum—computing time from

the day of sale, to the time of payment.

Clay county was erected at this session—"beginning on the

Kentucky river, midway between the mouths of Ross's and

Sturgeon creeks; thence along the ridge which divides the

waters of Sturgeon creek from those of Ross's and Station

Camp creeks, to the dividing ridge between the waters of

Kentucky and Rockcastle; thence along said ridge, to the

head of Horse Lick creek; thence down said creek to Rock*

castle ; thence down Rockcastle to the state road leading from

Madison court house, to- the Cumberland Gap; thence along

the said road to Langford's road, leading to Goose creek salt

works; thence with the same to Rockcastle; thence up Rock-

castle to the head; thence along the dividing ridge between

the waters of Cumberland and Kentucky, to a point from which

running due east, will pass by Collins' fork of Goose creek,

midway between Outlaw's salt works, and Peter Hammon's^

i hence a course to strike the ridge between Cumberland and

Kentucky at the War Gap; thence with said ridge to a point

at which, running northwest, will strike the mouth of Lotfs

creek; thence up Lett's creek to the head; thence with the

!idge dividing the waters of Kentucky from Licking, to the

head of Quicksand: then down Quicksand to the Kentucky

river; then down the Kentucky to the beginning/' To have

effect from and after the 1st day of April, 1807.



KENTUCKY. 4i5

Another act, establishing the county of Lewis, was of this

session. It was to have effect from and after the first day of

April, 1807; with the following boundary, to wit: "beginning

on the Ohio river, at the mouth of Crooked creek; from thence

on a straight line to the forks of Cabin creek; thence a direct

line to the lower corner of Fleming county on the north fork

of Licking; up the same, and with the Fleming county line,

to Greenup county line; with the same to the Ohio, and down

the same to the beginning,*'

Hopkins county, was the production of this session: itcom=

menced its corporate existence from and after the first day of

May, 1807, by the bounds thus described: "beginning at the

mouth of Deer creek; thence up Green river, to the mouth of

Pond river; thence up Pond river by the county line, to Trade-

water; thence down Tradewater to the mouth of Owen's creek^

thence a due north course, to the main branch of the Crab

Orchard fork; thence up the main branch of the said Crab

Orchard fork, until a line at right-angles will strike the head

of Black's and Newman's sugar camp branch; thence dowg

the same and Deer creek, to the beginning."

An act was passed, declaring the offices ofjustice of the

peace and jailer, incompatible—it also declared that neither

judge nor justice of the peace, should be a surveyor; and vice

versa; making the acceptance ofthe one office, vacate the other*

The fees ofjustices of the peace, were in part taken from

them, by an act of this session, which declares that the fees

allowed by the act of last year, were oppressive to poor pec-r

pie: and thence proceeds to abolish the fees for issuing war-

rants, executions, subpoenas, and giving judgments.

Some dissatisfaction had previously existed in relation to

the chief justice, George Muter, \t hose age was thought to

have incapacitated him for the office; when the rupture took

place in the court, by the detection of Sebastian as a p&tsicmer

ofSpain, and his resignation; which more or less turned public

attention on the rest of the judges, and apparently sharpened

discontent as to Judge Muter; who, apprised of it, and being

taught to expect that provision would be made by law for im
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support, if he voluntarily withdrew from office, did so, by re^

signation: in consequence of which, an act passed allowing

him an annuity of three hundred dollars during life; payable

quarterly at the public treasury. This annuity, getting the

name of a pension, was rendered unpopular, and the act re-

pealed at the next session. The preamble to the original act,

assigns age and infirmity as the cause of his resignation; and

suggests, as the reason for the allowance, "that he had not

accumulated a decent support, in the course of a life spent in the

service of his country, in both a military and civil capacity.* 5

Allowing the premises to be true, yet it was said, in the first

place, that there was nothing particularly meritorious in those

services, either military or civil—that they had been in the

usual routine of office, in no manner distinguished, by talents

or utility—and that he had already received the full pay and

emoluments attached to his employments: and hence, there-

was nothing due to him on that account.

In the second place, if he was poor, so were many other

meritorious citizens, for whom no pensions had been, or could

be, allowed. That when he was in the receipt of money, he

should have provided for old age—that if he had not done it.

to provide for him would be of ill example, to others, who

might be induced to dissipate the emoluments of their office, \n

the expectation, they would be supported upon the public trea-

sury: while care and economy, were to be inculcated, as be*

ing equally necessary, in both public and private life.

The act to prevent unlawful warlike enterprises, has been

already mentioned, as being applicable to the case of Colonel

Burr. It was limited in its duration to the end of the next

session of the general absembly. Why? is not readily con-

ceived.

The salaries of the judges of the court of appeals, were raised

at this session, by the addition of the sum of one hundred and

sixty-six dollars, sixty-six cents, and seven mills, to each, an-

nually.

The third act, "to incorporate the Ohio Canal company,"*

passed at thig session. The two latter were amendatory.
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Without intending to say any thing as to the details of the acts

on this subject) or to question the policy of the measure, could

it he carried into effect, there is no good reason perceived why

a few reflections may not now, as well as any other time* be

thrown on the subject, as one which belongs to the United

States: and in the course of which, it will be suggested, that

before Kentucky can rightfully take the water but of the natu-

ral channel of the Ohio river, she, or her incorporation, must

have the consent of Indiana, possessing the opposite shore, and

of the United States, having the paramount control of the case*

That these ideas have not entered into the system of Ken-

lucky legislation on the subject, would, as an objection, be

entitled to weight against the hypothesis now advanced, had

Kentucky been uniformly attentive to her federal obliga-

tions: as the facts are*, the objection, if made, would have

but little-weight. It will nevertheless be held necessary to

produce the ground-work of the proposition which is intended

to be maintained, in the form following:

Kmtacky, hclng one of the United States, is not possessed of tht

plenary rigM, hy means ofa canal*, or otherwise, to divert, or with-

draw, the Ohio river, from, or out of, its present natural channel;

tior in any sensible degree$ so as to affect its navigation, or other use*

To sustain this view of the subject, two sources of authority

will be assumed, from which to draw the argument: 1st, The
constitution of the United States; 2d, The compact between

Kentucky and Virginia.

From the first, is derived the following declaration of powers
'
; Congress shall have power to regulate commerce with foreign naa

'inns, and among the several states, and within the Indian tribes"

/See Art. T. Sect. 8th, par. 3d.) Again: "No state shall with-

out the consent of congress, lay any duty on tonnage, keep

troops or ships of war in time of peace, enter into any agreement

or compact with another state," &c. (See Art. I. Sect. 10, par.

2d, latter sentence.) Also, among other things : "No state shall

pass any law impairing the obligation of contracts" &c* (See Art*

L Sec. 10, par. 1st.)

VOL. II. E*"*
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From the second, is drawn the seventh article, in the follow*

ings terms, viz:

"That the use and navigation of the Ohio river, so far as the

territory of the proposed state (Kentucky) or the territory

which shall remain within the limits of this commonwealth lies

thereon, shall be free and common to the citizens of the United

States, and the respective jurisdictions of this commonwealth,

and of the proposed state on the river as aforesaid, shall be

concurrent only, with the states which may possess the oppo-

site shores of the said river."

For the present, it will merely be remarked, as a fact too

well known to need further proof, that the state of Kentucky

is bounded on, and by the southeast side of the Ohio river;

having no territorial right in or over its bed. While her right

of navigation, and ofjurisdiction, is defined in, if not solely de-

rived from, the aforesaid seventh article of the compact. Nor

can any right not recognised in that compact be justly claimed,

or legally exercised, by this commonwealth: for if there could,

then might she evade her agreement: a consequence not to be

tolerated, upon the principles of our governments, state and

federal. True, Kentucky possesses one of the shores of the

river, and was she a plenary sovereign, unshackled by constitu-

tion, or other compact, she might rightfully claim to the middle

of the river; as might also the nation possessing the opposite

shore. By a compact between the two, they being free to

contract, they might communicate to each other concurrent

rights from shore to shore. In the case of Kentucky and In-

diana, they liave the concurrent right to use and navigate the

river with all the other citizens of the United States, in virtue

of the compact as set forth in the article recited; and the ju-

risdiction concurrent over the said river with each other only.

Thus, in all respects, are the two states placed on a reciprocal

footing of equality in, and over, the river. And were they the

onlv parties concerned, they might agree that either, or both,

should make a canal on her own side, and drain a part, or the

whole
5
of the water out of the river into such a channel. But



KENTUCKY. 413*

neither could do it, without the consent of the other: to at-

tempt it, would give just cause of complaint—to persist, would

be good cause of war. These two states are not, however, the

only parties who have a right to the use and navigation of the

river; it is expressly made common to all the citizens of the

United States, by the same article of the compact; and were

not that so, they would still have the right of use and naviga-

tion in, and on the river, by the constitution of the United

States, which secures to all her citizens concurrent rights with

the citizens of each state*

Hence the consent of congress becomes a necessary cor-

comitant, in any agreement on the subject of opening a canal,

by either state.

Were the river exclusively the property of Kentucky, and

within her territorial limits, she might by an act of the legisla-

ture, divert its water from the present, into a future channel;

taking care, nevertheless, to restore the stream again to its

natural bed before it left the state. The common law princi-

ple with respect to individual rights on the subject of water

courses, is applicable to nations; being the plain dictate of

reason, and of justice, in both cases.

It is no argument, which can withdraw the subject from the

operation of the principles above laid down, to say, that the

navigation of the Ohio is not to be, or cannot be, affected by a

canal. The mere possibility of its being otherwise, is suffi-

cient to destroy the force of the observation, and deprive it of

every ground of justification, or of right.

But the fact is, that both fishing and navigation may, and

will he affected by a navigable canal, to the obvious impaira-

tion of the use and value of both. It has been asserted, and is

true, that the whole current of the Ohio may be turned into a

canal. This fact puts the subject of right, in a clear point of

view. Suppose it were Indiana, instead of Kentucky, that

was about to begin a work which might empty the bed of the

Onio of its water, by taking it into her exclusive territory;

would not Kentucky have just cause to say to her, you have
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ho right to deprive me of the water of the river, in d&ng m
you destroy my right of use and navigation, which 1 hold

equal to yourself. Most undoubtedly she would. Most un-

doubtedly Kentucky would protest against the measure in its

commencement, as its termination might be greatly injurious,

if not ruinous, by obstruction and by tolls or taxes. Such

right as she would have to complain were Indiana making

the attempt to open a canal of the kind supposed, such right

has Indiana to complain of a similar attempt on tiie part of

Kentucky: and not only Indiana, but the union. Principles

of such magnitude to the common rights of states, and of indi-

viduals, cannot be suffered to be reduced to practice with im-

punity, without compromitting the rights, and endangering the

peace of the union: but by previous agreement, sanctioned by

all the parties concerned, in the manner pointed out by the

constitution of the United States, the desired object maybe

effected.

The execution of the act for opening a navigable canal at

the falls of Ohio, it is believed, would be practising a violation

of the seventh article of the compact, and hence a violation of

the constitution of this state, as well as of that of the United

States. It results, that the legislative act, which affects to

sanction that measure^ is itself a violation of both constitutions.

Now, whether an act of a state legislature violates a contract,

or compact, or not, in no manner depends upon the magnitude

of such violation, or the extent of the effects flowing from it;

for all impairation, even in the smallest degree, is forbidden.

Is the house to be guarded from thieves, then keep the door

shut: an entrance is a violation of its sanctity, and of its safety.

More need not be said here, on this topic.

"An act to establish a state bank,'
1 was the offspring of this

session.

It was fixed at Frankfort, but to follow the seat of govern-

ment if moved—its capital of one million of dollars, was to be

divided into ten thousand shares, of one hundred dollars each.

Five thousand of these shares, were reserved for the use of the
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state; two thousand to be subscribed for by the executive

from time to time, as money came into the treasury for the sale

of vacant lands; the other three thousand shares on the part

of the state were reserved for future disposition, they have

oeen in part subscribed and the residue sold. The other five

housand shares were to be taken by individuals, &c.

The general assembly to elect the president and six direc-

tors annually, the private stockholders were to choose six;

making in all, twelve directors.

It was incorporated, to continue until the last day of De-
cember, 1321. Its powers were ample; and it soon went into

operation.

Some attention will be paid to its progress, success, and de-

clension; as affording an useful lesson to those who have mo-
ney, never to take into partnership a legislature, the majority

of whose rm mbers having little or none, desire it exceedingly,

and with eq iul dislike see it in the hands of others—with too

little industry and too^much impatience to acquire it in an
honest way themselves, they will not even permit others to use

their own advantageously.

"An act for raising the wages of the members of the general

assembly," made their daily pay two dollars for attendance,

and the usual allowance for travelling.

In all, ninety-four acts were made this session, embracing

the usual objects, where t* ey have not been particularized.

The revenue yielded to the treasury in this year it

can't be said what: the report is defective.

The disbursements were sixty-five thousand and six hundred
dollars, sixty-two cents and two mills; which authorizes an infe-

rence that the receipts might be equal or mare.
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CHAP. X.

Sequel of Burrs conspiracy—Review ofthe President 's conduct—
Wilkinson, fyc. implicated— Trial of Burr in Richmond—Duces
Tecum awarded to the President of the United States,— Treason as

defined in the constitution—Burr not with assemblage in Virginia—
Mouth of Cumberland out of courts' jurisdiction—Burr acquitted—
H. Marshall elected, fyc.—Attack on the Chesapeake—a view of

—Proceeedings against Innis—Acts of the legislative, $r.the case

[1807.] The year 1807 succeeds, bearing the impressions

and agitations of the past; which were, however, in the de-

cline. The project of Colonel Burr, though deriving its re-

sources from a great and diversified population, extending its

ramifications from New York to Orleans, and making great

pretence to support; is not, after its explosion,. believed to

have combined half the force he boasted of to Wilkinson,.

Enough, nevertheless, would have been assembled, had it not

been interrupted, to have plundered the bank at Orleans, and

seized Baton Rouge, or possibly, taking the vessels in the

Mississippi, have effected a landing at Vera Cruz. Waving

conjecture as useless, and having but little room for further

notices, a rapid review only can be taken of the president's

conduct, and that of a few others, who were implicated with

Burr. The generals, Wilkinson, Dayton, and Adair, are the

most prominent, and need only be further mentioned. And

first, of Mr. Jefferson: That his true character in this affair of

Burr, has not generally been understood, is most obvious

—

whether it ever will be, quite uncertain.

That with the positive information of its active existence

from early in February, 180G, he should have taken no one

step to put the people on their guard, nor to arrest the conspi-

racy, until November, is a manifestation of motives, and a

cause, utterly at variance with good government, as they were

with his public duties.

That he at length, as is learned by his communications to

congress, of January in this y^ar, 1807, instead of issuing hrs



KENTVCKY, 403

proclamation when, by his own admission, he deemed it expe-

dient to act, he deputed a secret agent to spy and to pry,

"going on to hold conferences with governors, and all officers

civil and military," &c; was certainly a degradation of his

office, as dishonourable to himself as to the allegiance of the

good citizens who were thus to be espyonated ; and who only

wanted the public declaration of the government to that effect,

to have chased the conspirators out of the country.

That to have given the agent the instructions which he says

he did, "to investigate the plots, going on to enter into confei-

ences (for which he had sufficient credentials) with the gover-

nors, and all other officers, civil and military, and, with their

aid, to do on the spot whatever should be necessary to discover

the designs of the conspirators—arrest them—bring their per-

sons to punishment—and to call out the force of the country

to suppress their proceedings"—was to have exceeded all cou-

stitutional authority as president, if to be executed by the

power of the United States; but if by state authority, then a

compromission of his duty as president. It was palpably a cun-

ning contrivance of Mr. Jefferson's, in the first place, to con-

ceal himself from public view until his spy had ascertained,

"going on, conversing," &c. whether the majority of the peo-

ple were ripe for revolution, or not: if they were, the agent was

to have sneaked back to the president with the report: and so

the matter would have rested until the meeting of congres*,

and then they might have determined on the course to bepui-

sued: but if the great body of the people were opposed to

Burr and his schemes, including governors, officers, &,c. why
then, the agent, shewing his credentials, was to get the state

authority, not even to execute the laws of the United States,

but to have a law, or laws, passed; and, in virtue of such, "to

do on the spot" what was necessary. And this is thought to

be demonstrated by the instructions and the conduct of the

presidential agent, consummated in Ohio and Kentucky by

the passage of laws already mentioned. While this may also

explain why the attorney who had attempted to execute the

act of congress, by prosecuting Burr under it, was by the

president dismissed from office.
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That two days after the president had received the letter of

General Wilkinson, of October 21st, in which he is assured

that Wilkinson has betrayed Burr, and will support him, he

issued his proclamation, in defiance of conspirators—doubting

not from the combined intelligence which he had received, as

well from his agent as from his general, that all real danger

was over.

If any man who understands the motives of Mr* Jefferson's

conduct on these points, can give them in explanation of his

course, a more rational or consistent exposition, it will be most

cheerfully adopted instead of the foregoing.

In the solution of the question what were Burr's objects, his

letter to Wilkinson, of the 29th of July, is too precious a testi-

mony to be omitted, as it proves the accuracy of the intelli

gence received and transmitted by the United States' attor-

ney in Kentucky. It follows:

"I, Aaron Burr, have obtained funds, and have actually com

menccd the enterprise. Detachments from different points,

and under different pretences, will rendezvous on the Ohio, 1st

.November. Every thing internal and external favours views:

protection of England is secured : T is going to Jamaica,

to arrange with the admiral on that station; it will meet on the

Mississippi England Navy of the United States are

ready to join, and final orders are given to my friends and fol-

lowers: it will be an host of choice spirits. Wilkinson shall be

second to Burr only: Wilkinson shall dictate the rank and pro-

motion of his officers. Burr will proceed westward 1 st Augusr,

never to return; with him go bis daughter; the husband will

follow in October, with a corps of worthies*

"Send forthwith an intelligent and confidential friend, with,

whom Burr may confer; he shall return immediately, with fur-

ther interesting details: this is essential to concert and harmo-

ny of movement: send a list of all persons known to Wilkinson^

west of the mountains, who may be useful, with a note deli'

neating *heir characters. By your messenger send me four or

five of the commissions of your officers, which you can borrow

under any pretence you please: they shall be returned faithfully*

Already are orders to the contractor given to forward si£
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months" provisions to points Wilkinson may name: this shall

not be used until the last moment, and then under proper in-

junctions: the project is brought to the point so long desired.

Burr guarantees the result with his life and honour, with the

lives, the honour and fortunes of hundreds, the best blood of

our country. Burr's plan of operations is, to move down rapid-

ly from the Fails on the '15th November, with the first 500 or

1000 men, in light boats now constructing for that purpose, to

be at Natchez between the 5th and 15th of December; there

to meet Wilkinson; there to determine whether it will be ex-

pedient in the first instance to seize on or pass by Baton Rouge:

t)t\ receipt of this, send an answer; draw on Burr for all ex-

penses, &c. The people of the country to which we are going

are prepared to receive us: their agents now with Burr say,

that if we will protect their religion, and will not subject them

to a foreign power, that in three weeks all will be settled. The
gods invite to glory and fortune: it remains to be seen whether

we deserve the boon: the bearer of this goes express to you;

lie will hand a formal letter of introduction to you from Burr;

he is a man of inviolable honour and perfect discretion; formed

to execute rather than to project ; capable of relating facts with

fidelity, and incapable of relating them otherwise: he is tho-

roughly informed of the plans arid intentions of
,

and will disclose to you as far as you inquire, and no further:

he has imbibed a reverence for your character, and may be

embarrassed in your presence: put him at ease, and he will

satisfy you.

"29/A July.*

This was produced and acknowledged by Wilkinson: and

after reading it, who can doubt of the previous arrangement

between the two? or of the object of the conspiracy? There

is no attempt at seduction here. The address is open, plain,

and direct, to a known prostitute. That she also wantoned

with others, need not be doubted.

Extracts from General Eaton's deposition*

Some time in the winter of 1 805-6, at the city of Washing-

ton, Colonel Burr held various conversations with me, on the

VOL. II. F**
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subject ofa contemplated military enterprise to the westward
;

when at length apparently resigning myself to his influence,

•'Colonel Burr now laid open his project of revolutionizing the

territory west of the Allegheny; establishing an independent

empire there, New Orleans to be the capital, and himself the

chief; and thence organizing a military force on the waters of

the Mississippi, carry conquest to Mexico."

"From the tenor qf much conversation on the subject of

Wilkinson's co-operation, I was prevailed on to believe that

the plan of revolution meditated by Colonel Burr, and com-

municated to me, had been concerted with General Wilkinson,

and would have his co-operation."

Soon after this, I said to the president, "If Colonel Burr was

not disposed of, we should within eighteen months, have an in-

surrection, if not a revolution, on the waters of the Mississippi."

The president replied his confidence in the people: and ma-

king no inquiry of me as to particulars, I concluded that he did

not want to hear more, and was silent.

I returned to Massachusetts, where I resided. In the Octo-

ber following, saw a letter from Mr. Bellnap, who lived near

Marietta in Ohio, to Mr. Danielson, stating that boats were

building, &c. connected with Colonel Burr:—soon after which
6t
I made a communication to the president of the United States,

through the hands of the post-master general, stating the views

of Colonel Burr."

That General Jonathan Dayton was one of the fraternity,

there is the evidence of his own letters to prove. They follow:

"Copy of a letterfrom Gen, Dayton to Gen. Wilkinson, written in

Cypher, except those parts printed in italics. This cypher was de-

signed by Gen. Dayton, andfounded on the hieroglyphics known

to Gen. Wilkinson and Col. Burr.

July 24th, 1806.

XA !
-)0^/~T"V^ — O- /V"

[]
It is now well ascertained that you are to be displaced in next

session. Jefferson will affect to yield reluctantly to the public

sentiment, but yield he will; prepare yourself therefore for it;

you know the rest,
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You are not a man to despair, or even despond, especially

when such prospects offer in another quarter. Are you ready?

Are your numerous associates ready? Wealth and Glory,

Louisiana and Mexico. I shall have time to receive a letter from
you before I set out for Ohio O H I O. Address one to me here^

and another to me in Cincinnati. Receive and treat my nephew

affectionately^ as you would receive yourfriend*

[—r~l
*

DAYTON.

July 16^, 1806.

My Dear Friend: As you are said to have removed your

head quarters down the river, and there is a report that the

Spaniards intercept our mails which pass necessarily through

the territory occupied by them, in order to reach you, I think

proper to address you in cypher, that the contents may be con-

cealed from the Dons, if they make so free as to open the let-

ter. Take the following for the catch word or check word

(and you may very readily decypher the figures.) Viz: in vour

own hieroglyphic [.]; but in your own alphabet thus—
[Hieroglyphics.]

V-^-0~'A
Every thing, and even Heaven itself, appears to have conspi-

red to prepare the train for a grand explosion;—are you also

ready? Fori know you flinch not when a great object is in

view. Your present is more favourable than your late position,

and as you can retain it without suspicion or alarm, you ought

by no means to retire from it until your friends join you in De-
cember, somewhere on the river Mississippi. Under the au-

spices of Burr and Wilkinson I shall be happy to engage, and
when the time arrives you will find me near you.

Write, and inform me by first mail what may be expected

from you and your associates. In an enterprise of such mo-
ment, considerations even stronger than those ofaffection impel

me to desire your cordial co-operation and active support.

DAYTON.
Wealth and honour. }

Adieu. V Burr and Wilkinson.
Courage and union. 3



428 HISTORY OF

"Let me hear from you by mail, as well as by tbe first good

private conveyance, and believe me, with the best wishes for

your prosperity and happiness, most truly,

Your friend and servant,

JONA: DAYTON.
If you write in cypher

}
[Hieroglyphics.]

use the same word, viz: 5 V^—0""^A
The last, though not the least worthy, is General John Adair.

And the evidence as to him, is not the least conclusive. That

he may not be thought in any manner slighted, that is also in-

serted; by way of shewing that the attorney might well have

considered him a material witness—and even indictable, as he

could not get his evidence. See the following letter, &c.

My Dear Sir: I did not answer your letter by Taylor, but I

did better; I procured him a pension of twenty dollars per

month. I was to have introduced my friend Burr to you, but

in this I failed by accident. He understands your merits, and

reckons on you. Prepare to visit me, and I will tell you all.

We must have a peep at the unknown world beyond me. I

shall want a pair of strong carriage horses, at about 120 dol-

lars each, young and sound, substantial, but not flashy. I am

in health, and, in spite of the neglect of friends, and the shame-

ful omissions ofattornies, have this day given sir a damper.

Perdition overtake the Jew scoundrel; he had nearly de-

stroyed me by a decree, of which I had no intimation, although

it is almost seven years old. Enough for the present.

Thine ever,

JA. WILKINSON,
Rapids of Ohio, May 28tf*, 1805,

1 1 o'clock, A. M.

I sail in an hour.

Gen. Adair. Write me.

Private.

Extract from General Adair's publication, 1st of March, 1807—

made at Washington city.

"So far as I know or believe of the intentions of Colonel Burr,

{and my enemies will agree that I am not ignorant on this sub-

ject) they were to prepare and lead an expedition intp Mexico-,



KENTUCKY. 429

predicated on a war between the two governments; without a

war, he knew he could do nothing." Again

—

"I thought this object honourable, and worthy the attention

of any man; but I was not engaged in it," &c.

Extracts from General Wilkinson's publication, dated New
Orleans, April 17th, 1807: and referring to a previous publi-

cation of General Adair's, says it is not unanswerable, and

shall be noticed in due time—at the present he publishes the

statements of Doctor Claiborne, &c.

Extracts from Claiborne '$ statement,

"General John Adair and Colonel Burr, arrived in Nashville

about the middle of December last, (1806) from Kentucky, i

know not whether they came together; they lodged at the

same house, and occupied, I understood, one room. They left

Nashville in a few days of each other; Adair by land, and

Colonel Burr by water."

(Signed) "TIIOS. A. CLAIBORNE/'
Extractfrom the Affidavit of Jo. F. Carmichael.

"Mr. Ralston (one of Burrs party) opened his business with

this deponent, stating that he had descended the Mississippi as

far as New Madrid, in company with Colonel Burr, where he

left him; that General Adair had gone to New Orleans, by a

circuitous route, and that his intention was to communicate

with General Wilkinson, and return so as to meet them at my
house (Bayou Pierre) about that time, (the 1 lth of January,

1807) if possible," &c. &c.

(Signed) "JO. F. CARMICHAEL.
"County of Orleans."

Extractfrom the affidavit of J. S, Smith.

"About the 25th of January, 1807, General Adair, (a pri-

spner of the United States then in my charge) observed that if

he had been permitted to have remained forty-eight houis in

New Orleans, unmolested, it would not have been in the power

of General Wilkinson to have arrested him; that he believed

he had more friends in Orleans, than the general—and if he

had known, or thought the general would have arrested him*

he would have brought with him his equipage for his protec-

tion, &c. (Signed)

"J. S. SMITH."
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Extracts from General Adair's publication, dated \Gth of June*,

1807

—

in reply to V/ilkinson
>

s.

"It will always be less difficult for me to explain my inten-

tions, than for the general (Wilkinson) and his supporters to

tell why he sent an officer with a party last summer, from St.

Louis, into the neighbourhood of Santa Fe; where it is said,

they are now prisoners—or even why he sent, in October or

November last, a gentleman from the Mississippi territory, who
travelled by land to Mexico; from thence to Vera Cruz, and

returned by water to this place: was that really to buy mulesV
"Wilkinson seems anxious, in his equivocal publications, to

impress a belief on the public mind, that he has not written to

me on the subject of an expedition into Mexico"

"In the spring of the year 1806, while in the city of Wash?

ington, I received a letter from him, (Wilkinson) dated St,

Louis, in which, speaking of Mexico and Santa Fe, he says, do

you not know that I have reserved these form) own triumphal

entry V Lc. &c.

"About the 1st of November, 1806, I received a letter from

him, (Wilkinson) dated Natchitoches, September 28th, 1806,

in which he detailed the number of troops under his command
t

the number of Spanish troops opposed to him, and by whom
commanded; the relative situation of the two armies, together

with the orders he acted under; and assures me he will fight

in six or eight days at farthest. In that letter are the following

words: 'The time long looked for by many, and wished for by

more, has arrived, for subverting the Spanish government in

Mexico

—

be you ready and join me, we will want little more than

light armed troops,' " &c.

Then after expressions signifying that he (Adair) understood

"lie meaning—-and after referring to the president, he says

—

-

Lei him then prosecute Wilkinson ; he will know where to find the

above proofs—proofs that scepticism itselfshall not doubt"

From General Wilkinson'
!

s evidence on Burros trial.

Speaking ofa man who had rowed Latrobe (as he said) from

Pittsburgh down the Ohio, the witness says: "He informed me
that he had passed to Frankfort, in quest of General Adair, for

whom he had despatches from Colonel Burr; and not hearing

from him there, had returned back to Lexington, in pursuit of
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him; where he was informed by Major Waggoner, (a crony oi

Adair's,) that Genera] Adair being in ill health, had gone to

some medical spring; and that if he would wait a few days he

might see him; that he did so, and thus had an interview with

him without incurring any suspicion; at which time he deli-

vered his despatches. He said General Adair was zealously

engaged in the enterprise, and observed, 'Tell him that I will

not write to him, but that I expect to meet him at the place;

that he may depend I will meet him at the spot;' or words to

that effect."—This was fall, 1806.

Had Burr's project been only an expedition against Mexico..

and that according to General Adair's view, predicated on a

wrar between Spain and the United States, there was no reason

for a clandestine intrigue, a mysterious concealment of thk

object—or for a false explanation of the intended use and de-

sign of the boats, and other preparations, &c. Had the settle-

ment of Bastrop's grant, been the purpose for which they were

intended, there was still less reason, if possible, for conceal-

ment or denial: besides, women and children, families, would

have made a part of the equipment. The precipitate flight

of Blannerhassett, is a faithful expositor of his previous decla-

rations, in favour of revolutionizing the western states, and

Spanish colonies, and uniting them under one government, at

the head of which was to be placed Colonel Burr:—whom we

have seen a prisoner; and now in the course of the narra-"

tive, is approaching a prosecution ordered by the president to

take place in Richmond; and for which great preparations

were made, in both counsel and witnesses.

About May, the court was opened, for preparatory proceed-

ings; such as a grand jury, indictment, &c. It seems, that the

prisoner, had been previously accommodated with lodgings m
the state penitentiary. Then, on application, and by order of

court, he was removed into the city: that on the charge for a

misdemeanor, he gave bail, it is believed, in a recognisance of

ten thousand dollars: that afterwards upon being charged

with treason, "in making war upon the United States,'' addi-

tional bail was required, offifty thousand dollars;, and ordered^
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at twenty thousand. The prisoner was indicted on both chai>v

ges. In the course of proceeding, a subpoena duces tecum was

moved for on the part of Colonel Burr, to the president of the

United States, requiring his attendance in court with certain

papers, described in an affidavit filed, as a ground for the mo-

tion; and opposed by the attorney for the prosecution on the

score of executive exemption from the influence of such pro-*

cess. It was by the cocirt decided that the party was entitled

to the use of the paper, as he had sworn to its materiality, and

that it was believed to be in the hands, or possession, of the

president; therefore, the process required, should go to him.

That in despotic governments, and even in England, where the

head of the executive department was not subject to process

of any kind from a court, such was a principle in the govern-

ment. But that the constitution of the United States, was dif-

ferent. That under it, no man was privileged to refuse obe-

dience to judicial process, without assigning a reason, of which

the court was to judge. That there should be no doubt, but

that proper attention would always be paid to the situation of

the president of the United States. That the process ought

to issue as requested. That every citizen had a right to jus-

tice—of course to all the legal means of obtaining it: that the

procurement of evidence, wras one ofthe most importance; and

the court could find no excuse for refusing to the motion of the

applicant, that kind which by law was authorized, and appro-

priate to his case. It must therefore issue. That, whether

the president obeyed, or not—the court made no anticipation.

It was enough for the court, to do its own duty.

. It should be added, that the process was executed on the

president—that he declined giving any answer, to the officer,

or messenger—that he did not in fact attend—but it is believed

sometime afterwards sent either originals or copies of papers

to the prosecyting attorney: and which are supposed to have

answered the purpose.

It is owrned that an accurate statement of all the facts, is not

accessible; that those stated are from impressions of some

standing; but believed to convey a correct view, in the outline,
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of the case. While it is recollected, that the publications from

New York announced intelligence from that city, that in some

case depending there, that a subpoena for some of the heads

of departments to attend court as witnesses, had been dis-

obeyed, or not complied with.

It is thought that every reader of intelligence and reflection

may at once see both the importance and the delicacy of the

relation between the executive and judicial departments, in

such cases; and that it should be an early object with con-

gress to regulate by law, the steps to be taken for the pur-

pose of obtaining the e vidence deposited in the executive de-

partment, when in any case it maybe proper, or the course of

justice might be impeded or frustrated without its acquisition*

The only other part of the trial of Colonel Burr to be no-

ticed in this history is, that the indictments being found true

bills, he was arraigned, and tried, on the testimony of many
witnesses; who proved a perfect confirmation of the intelli-

gence given by the attorney for the United States in Kentucky

to the president, but that Colonel Burr was not present on
Blannerhassett's island, the only point within the jurisdiction

of the court at which any force was assembled, armed or un-

armed, with a view to any expedition ; while there was a failure

of proof that Colonel Burr was the instigator of the meeting,

or that it assembled with the intent of making war on the Uni-

ted States, or had in fact committed or designed to commit

any breach of the peace within the United States; there having

been however from thirty to forty men, some of them armed,

on the island at one time, and thought to be engaged by Blan-

nerhassett and others. As to the assemblage at the mouth of

Cumberland river, or elsewhere, out of the jurisdiction of the

court, limited to Virginia, the evidence of it being improper to

go to the jury, should not, it was thought, influence their opi.

nions ; and so the law was laid down to them.

On the charge of treason, it was defined in the constitution of

the United States, to "consist only in levying war against them,

or in adhering to their enemies, giving them aid and comfort?

vol. 11. G**
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No person shall be convicted of treason tmless on the testL

mony of two witnesses to the same overt act, or on confession

in open court." But talking of war, especially of future war,

was no overt act of war; that war, in the meaning of the con-

stitution, must be either actual or potential, either of which

required force, and that such force must be visible; and in the

latter case, where the war was not yet commenced, the force

should at least be assembled to some respectable amount, and

with the avowed, or other demonstrative evidence of the intent

to enter into the war; and that to find any man guilty of the

war, he must either be present in the assemblage, or known to

be consenting, tested by open acts thereunto. That it was

with the jury to decide whether the person charged, was guilty

or not guilty. Without offering this exposition of the consti-

tution, as a transcript of that delivered by the court, it is given

as a paraphrase only. The jury very soon after receiving the

charge, returned from their retirement, with a verdict of "Not

guilty on this indictment."

It was submitted to the prosecutors for the United States^

whether they desired the prisoner to be recognised to appear

and answer elsewhere ; which, after consultation, they declined

;

and he was discharged; perfectly cured of his passion for

revolutionizing the west and creating empire for his own rule;

as it i9 inferred, not only from what he suffered, but from the

quietude of his life since: a merited disrespect attends him.

In Kentucky, new scenes engage attention. "The Western

World" was yet in operation; and public opinion still divided

on this question, among others, whether Harry Innis should

continue to hold his judgeship, or measures be taken to turn

him out? Many were scandalized at his conduct, and thought

the country dishonoured by his unmolested retention of his

office. He, however, had given proofs of his anti-federalism;

which endeared him to Mr. Jefferson, and the party. While

it devolved on Humphrey Marshal), labouring under the accu-

sation of being a federalist, to reduce his former resolution of

becoming a candidate for the house of representatives to prac-
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tice; in order, if elected, to try the sense of the country in

relation to the judge. Accordingly he declared himself a

candidate; and produced almost as much agitation among the

immediate adherents of the judge, as the commencement of

"The Western World."

To defeat him, was the grand object—and for this purpose,

one opposing candidate was to be selected, all others on their

side kept back. Mr. Nathaniel Richardson, a very worthy

farmer, who had for some years before unsuccessfully essayed

the practice of the law, was selected: and seldom had greater

efforts been made on any similar occasion, by newspaper publi-

cations or otherwise, than those which forthwith ensued. All

the horrors of federalism was now conjured up, and set out in

new dresses, or the old: Mr. Marshall, not merely called upon

to answer for his own offences, real or imputed, was to be made

responsible for such as had been or might be ascribed to oth-

ers; and that, to Spanish conspirators, French partisans, and

Burrites;—among whom might be found the most profligate

members of society; and certainly very many worthy citizens,

whose prejudices long trained, could the more easily be em-

ployed to mislead their judgments.

About eleven hundred votes were given at the election,

which terminated in Marshall's favour by a small majority.

This point gained, he thought on further means. The sum of

his federalism, was to enable the people to see the foul blotch

which filled the federal court, as a necessary inducement to

them to unite in an attempt to wipe it out.

Before more is said on this subject, as one occurred prior to

the election, and during the canvass, in the midst of which it

was announced, of much more importance, that is next to be

mentioned ; as it greatly agitated the country. It was the at-

tack made on the Chesapeake, an armed ship of the United

States, by the Leopard, a ship of his Britannic majesty; in

which several lives were lost, and other persons wounded, to

the number of about twenty in all: this was at sea, off the

Virginia Capes. The occasion was briefly this : Four sailors
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from on board a British ship, getting to Norfolk, enlisted with

an officer of the Chesapeake, and being demanded by a British

officer, were not given up, but withheld; application was made

to the civil authority of the place for the men, all interference

was declined; the case was represented to the president at Wash-

ington, he gave no satisfaction; the men were shipped on board

the Chesapeake; they were once more demanded, and being

refused, the ship was, without suspecting or being prepared for

action, fired into, boarded, and the men taken away, without

resistance*

The transaction is instantly resented by the people, from

one end of the United States to the other, and from the Atlan-

tic to the Lakes and the Mississippi, as fast as the account

could travel. In Kentucky great sensation was produced, and

the resentful resolutions of the Atlantic, promptly responded

from the patriotic citizens of the west.

The president of the United States, no less animated by the

aptness of the occurrence to promote his views, than by a due

regard to the safety of the country, by proclamation, adapted

to popular feeling, excluded the armed vessels of Great Britain

from the waters of the United States. And this was certainly

right for the time.

When, however, the British government came to a know-

ledge of the outrage which had been committed by the one

ship upon the other, it was the first to communicate the intelli-

gence to the American minister in London ; and frankly disavow-

ing the transaction, gave assurance of suitable reparation, as

soon as the facts should be ascertained.

Intelligence of this being transmitted to Mr. Jefferson, he

could but see that the inhibition of the waters of the United

States to British ships, was no longer a measure of public

safety; and that hence it degenerated into an act of revenge,

or became an attempt to take compensation for the recent insult

and injury which had produced the measure, and thus impair-

ed the claim of public retribution from Great Britain. But

this was not all the use which our magnanimous president
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meant to make of the means in his hands: there were various

points of difference of prior date still unsettled between the

two governments; and when the affair of the Leopard and

Chesapeake, being of a singular and isolated character, was

proposed to be settled and recompensed at once, this was ren-

dered impracticable, by the president's tacking that case to the

rest, and insisting on the adjustment of the whole; which of

course was not done: an event foreseen by thousands of less

sagacity than Mr. Jefferson. And who could but concede, that

the president equally foresaw it; and that bv keeping the

matter unsettled, it could not fail of irritating the people, and

of preparing them for the conflict so ardently desired by Bona-

parte; though not really by Mr. Jefferson, during his presi-

dency. At length, however, under a new arrangement, the

affair of the Chesapeake was detached from the other topics

of controversy, and atoned for; without a very good grace on

either side. But these are considerations foreign from this

history, and cannot be pursued; the writer of which now has-

tens back to the more immediate occurrences in Kentucky.

To prepare the public mind for the measure contemplated

as to Judge Inuis, the numbers signed "A voice in the West,"

were written, and published, from the early part of October,

to the latter part of December. As a specimen, and an intro-

duction to the investigation, and demonstrations in the seven

subsequent numbers, the first will be inserted; so also will the

ninth, as an historical review of the time; while the rest must

be omitted for the want of room.

No. I.—"To the People of Kentucky.

^A fellow citizen would address you on a subject of high na-

tional concern, he solicits your attention; he would animate your

feelings, and recall you to a sense of your own and your coun-

try's wrongs; he states the obnoxious case; he would unite your

wills, and give you a consentaneous impulse; he represents

your common interest and united duty; he would excite your

indignation; he shews you the clandestine intriguer and the

perfidious public functionary; he would stimulate you to au

act of public justice and necessary example, and he hopes to

convince yourjudgments of the perfect propriety of the measure..
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"Fellow ciiizens: I deem it fortunate that we people a free

rountiv, whose civil and religious rights are defended by the

auspicious panoply of republican constitutions; and I sincerely

felicitate you, that good fortune, combining with the precau-

tions of wisdom and virtue, have hitherto preserved us as a

link in the chain of American union. From these resources

we may yet derive new light, life, and immortality. And

raight I be permitted to adopt the language, as well as the idea,

of our holy religion, I would with an angel's voice inform you,

that regeneration is essential to everlasting life; as man is

prone to vice, so is a republic to intrigue, to faction, to anar-

chy, and to despotism, in which the republic becomes totally

extinguished. The history of our own country, but yet a span

long, exhibits to the attentive observer an unexampled series

of base and perfidious machination and intrigue.

"While yet our. constitutions were in embryo, the project

was formed, by Kentucky citizens and Spanish subjects, to de-

tach this country from the American union, and to connect it

with the territories of Spain. Nor have all the manifold blesr

sings of state and federal constitutions, under the most popular

administrations, been able to quiet the restless spirit of intrigue,

or to extirpate the monstrous hydra of treason. No: ambition

is not satiated with success; nor is the gangrene of corruption

eradicated by emollients. No: we want a government of vigi-

lance and energy; we want a discriminating sense of right and

wrong among the people; we want a delicate perception of

national honour, and of official duty; we want a real love of

country, and a detestation of traitors.

"Our country, the scene of criminal intrigue from the year

i?8S, has been the hotbed of conspiracy : it is a garden, where

every foul and obnoxious weed has found a kindred soil.

"A Brown, a Wilkinson, a Sebastian, an Innis, and a Burn,

have successively, or in conjunction, shed their baleful influ-

ence over it. They have intrigued with foreign agents; they

have meditated disunion; they have propagated insurrection;

they have machinated treason ; while their influence and ex-

ample have spread wide the contagiouv



KENTUCKY. 439

4»At this moment our country is in a crisis: she is now about

to receive her characteristic destination: it is now that Ken-

tucky is to be spread out as an extensive and fertile plain,, on

which honest industry, "following her ten thousand avocation?,''

is to achieve private riches, and national prosperity, under the

banners of peace, law, and union; or, it is to be consecrated a

bloody arena, and erected into an amphitheatre, wherein the

perfidious Cataline, or ambitious Csesar, is to exhibit the dire-

ful and agonizing drama of treason, of disunion, or conquest?

For it is now, when the treachery is detected, that the perpe-

trator should be punished. Otherwise, the guilty person,,

brought full to the public eye, and looked on with lenitv.

takes courage, solicits forgiveness, claims indulgence, demands

impunity. Impunity in such a case, is approbation. And when
approbation is the traitor's crown, who will resist the allure-

ments of treason?

"Our country, menaced without and agitated within, cai*

only be saved from her enemies by an awakened sense of the

danger, by vigilance, by activity, by attention to her disease?,

and by a judicious and vigorous application of competent re-

medies* Every one must do his part; the whole people must

act; THEIR REPRESENTATIVES MUST ACT.

"Yes, it is the representatives of the people who can alone

exercise the powers of government. But it is well known
that these representatives often require the impulse of popular

excitement. And after the experience of 1806, this becomes

the more obvious in 1 807.

"Fellow citizens: Believing that the great mass of the peo-

ple is yet sound, believing that the noxious malady of intrigue

and disunion is yet lingering in the extremities of the body poli-

tic, I have presumed to exercise a rightxommon to all—the

right of publicly addressing you on a subject of public concern;

and of treating you as a sick patient, possessing the means of

your own cure; and as a strong man, into whose house a pal-

try thief has dared to enter. You, fellow citizens, have only

to will, and you acquire health
;
you have only to act, and the

culprit will be arraigned
;
you have only to speak, and his off>
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cial existence will be annihilated. Exiled from power by the

public voice, his example will become useful, his conduct infa-

mous, and his future life contemptible. This has been the case

with respect to Judge Sebastian. And I shall proceed in sue-

cessive numbers to shew you that Judge Innis, having been

his associate in crime, ought to be his companion in punishment

"A VOICE IN THE WEST.
"October 15, 1807."

No. IX.—"To the People of Kentucky.

"Fellow Citizens: To pursue his honour Judge Innis, further

than is necessary to expose his crimes and to shew his utter un-

fitness to hold the office of judge, is beneath the object of these

numbers, as it would be unworthy the magnanimity of an in*

dependent and ingenuous mind.

Having therefore shewn him, in his official capacity, weak and

partial; and in his civil and political relations, (while judge,) a

secret and clandestine intriguer with foreign agents ; and

having established these facts, upon the evidence of public

records and his own oath, I can but view him as a public cul-

prit, suspended at the awful tribunal of public justice, which

in due time will be administered to him by a people sensible

*to the injury of their violated rights, and justly indignant at the

perfidy of their public servant, the official conspirator, the clan-

destine intriguer for separate treaties and national dismem=

berment.

Noticing his honour, therefore, as I may his coadjutors, inci^

dentally, in this and the following number, I persuade myself I

shall not be thought improperly obstructive, but find the most

abundant excuse in the importance of the subject, and in the

magnitude of the crisis, for generalizing my ideas upon republi-

can institutions, the utility of union, and the destructive effects

of foreign intrigue.

The history of the Kentucky Spanish conspiracy, has, in seve-

ral publications in the "Western World," been rapidly traced

from Gardoqui and Brown, in 1788, up even to Burr's treason

of 1806. The object has been the same—the means and the

movements only different. In most, if not all, of these transac-

tions, Jutfge Innis has been seen to act his part.
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«fo the fall of the year 1794, the treaty with England was

made, and announced about March, 1795. No sooner was this

event known in the United States, than all the anti-federalists,

democratic societies, French partisans* and Spanish conspirators,

united to defeat the treaty. It was discussed unseen, and con-

demned unheard, in this state and elsewhere. For it was

clearly foreseen by theleaders of these factions, that the treaty,

if ratified, would prevent a war with Britain, so ardently de-

sired by them; and that our own federal government, freed

from the controversy with England, would be able to resist

with effect, both the French and the Spanish conspirators, in-

triguers and agents.

"In the state of Kentucky, the Spanish association, who had

been sorely defeated by the adoption of the present federal

constitution, was again in the utmost perplexity and agitation*

They foresaw very clearly, ifthe treaty was ratified and carried

into effect, that the general government, administered by Wash-

ington with a vigilant eye over every part of the union, and

freed from the embarrassment of a contest with Britain, would

be able to defeat their schemes of disunion. Therefore the

utmost clamour was raised against the treaty, and against the

only person from this state, who voted for its ratification.

"Even after the treaty was ratified, the most violent attempts

were made to prevent its execution; and no wonder; for at

this time, 1795-6, Judge Innis, Sebastian, and others, were car-*

rying on their traitorous intrigue with Gayozo, for a separate

treaty that is, dismemberment of the union; notwithstanding

the president of the United States was then in treaty with

Spain for the navigation of the Mississippi; and notwithstand-

ing he had been at the extraordinary pains of sending a special

agent to this state a short time before, to satisfy the people of

his honest endeavours to obtain for them this important navi-

gation.

"Yes, fellow citizens, under these circumstances, a secret

and a traitorous conspiracy was formed and carried on by men

among us, high in office—men who call themselves republican

citizens—men who were sworn to support the constitution of

vol. n. H**



4& HISTORY Of

the United States—even Judge Tnnis and Sebastian, with the

agents of the Spanish monarchy—for the nefarious purpose of

a separate treaty; and which could have taken effect only

upon the basis of separating the Western from the Atlantic people*

The execution of this measure was however prevented, by the

timely arrival of the public treaty made between the govern-

ment of the United States and that of Spain. And but for the

intrigues of these Spanish conspirators^ this treaty would have

been much sooner made. And you, fellow citizens, would long

before that time, have been secure of a place of deposite for

your produee at Orleans^ but for these secret and dishonoura-

ble attempts of Innis, Sebastian, and Co. For it i&a fact well

attested, that as early as 1783, the Spanish government, by

means of i f s minister and governor, had begun to tamper with

Congress Broun and General Wilkinson, upon the subject of

separating this country from the union. And fro» the opinions

inspired by these men and their associates, Spain was taught

to believe, that if she refused a public treaty to our govern-

ment on the subject of navigating the Mississippi, and offered

it privately to her hirelings and emissaries here, she would be

able to effect disunion, and to attach this western country to

her Louisiana territory. Therefore it was that Spain refused

to treat with .our government on the subject of this navigation.

Therefore it was, that she had her Sebastian, Innis, &c. in this

country. Therefore it was she sent her confidential and loving

letters to these men.

"In the mean time the differences between England and the

United States, favoured the views of Spain, as well as those of

our traitorous citizens, when the accommodation with England

cut off the hopes of both parties for a time, and produced the»

treaty of amity, limits, and navigation, which terminated Sebas-

tian's embassy, with a pension from his Catholic Majesty ; look-

ing forward still to a dismemberment of the union. Accord-

ingly, in 1797, the project was avowed to his majesty's pen-

sionary, Sebastian ; who straightway convokes his friends, Innis,

&cc. ;
kand once more sits in conclave the treacherous divan.'' But

the times were inauspicious to their purpose, and they put off
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the great affair of dismembering the union, with "civil answer,"

which they kept to themselves, as they did the proposal. Faith-

ful judges! ! ! Honest citizens ! ! ! True patriots ! ! ! Innis, Sebas-

tian, and company. And here I can but regret that the com-

mittee of the house of representatives, did not call forth the

formal treaty which had been drawn up between Ga^czo and
Sebastian, and indeed that they omitted many other documents

of important and useful information, which the occasion well

warranted their calling for; and a full development of the

various intrigues, to which we have been exposed, loudly de-

manded. But it seemed as if that committee were rendered

dizzy, by the dark and profound abyss into which they had
peeped; and from which they appear to have withdrawn with

equal alarm and precipitation. The guilt of Sebastian, the

peculiar object of inquiry, was indeed so forced on them, that

they could not avoid seeing it, painted in all its enormity: and
although it pained the weak eyes of some sympathizingfriends, yet

the vote was almost unanimous in the following result:

" 'Whereupon your committee does not hesitate to declare as

their opinion that the information given to the house of repre-

sentatives, is substantially true, and correctly detailed ; and
that the said Judge Sebastian is guilty of having for several

years received from the Spanish government a pension paid in

cash annually to the amount of two thousand dollars.

'" 'Your committee further report as their opinion, that whilst

Judge Sebastian was in the exercise of his office in this state, and
drawing his annual salary therefrom, he was employed in car-

rying on with the agents of the Spanish government, an illicit,

unjustifiable, and highly criminal intercourse, subversive of
every duty he owed to the constituted authorities of our coun-
try, and highly derogatory to the character of Kentucky-'

"Thus we find our representatives in the last assembly, ex-

pressing themselves as to Judge Sebastian, the coadjutor, the

agent of Innis. What would they have said as to Innis, the

employer of Sebastian, had he been fully and fairly before

them? They could not have said leis than, 'that Judge Innis,

while he was 4n the exercise of his office under the general ^o>
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vernment, and drawing his annual salary therefrom, was en-

gaged in carrying on, through the means of Sebastian, with

the agents of the Spanish government, an illicit, unjustifiable,

and highly criminal intercourse, subversive of every duty he

owed to the constituted authorities of our country, and highly

derogatory to the character of Kentucky and of the United

States.' Less than this, they could not possibly have said.

They would have expelled Sebastian, had he not eluded their

just sentence by a premature resignation of his office. And

what would they have done with lnnis, had he been within the

scope of their jurisdiction? They must have expelled him

also—they could not have done less. But he belongs to the

federal government; he was not in their power; he holds the

high, the honourable, the sacred office ofjudge, and usurped that

part of our government, which is particularly charged with

our foreign relations, committed to the president, and which he

had sworn to support ; but which in fact, he had been sapping

and subverting, by consenting to, and fostering intriguers, and

an intercourse which is declared to be illicit, unjustifiable and

highly criminal, in a state judge : then how much more so in a

federal judge?

"Yet to the inexpressible disgrace of our country—and what

shall I say of our virtuous republican representatives in con-

gress

—

no notice was taken of Judge lnnis; although the re-

port of the committee containing the evidence against him, was

transmitted by order of the house, no attempt was made to

impeach him; but, after repeated and accumulated acts of per-

fidy to his country, be has been permitted to hold his office,

and to restamp upon the character of Kentucky, the indelible

stain, of cherishing and supporting a Spanish conspirator openly

detected in his guilt.

"A fact of this nature, so notorious—an instance of apathy

and indifference as to public morals and judicial character, on

the part of congressional representatives, so manifest, must give

to the mind of reflection the most awful and alarming appre-

hensions, for real republican principles, for the existence of un-

ion, and for liberty itself.
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"Fellow citizens: In vain shall republic and republican be

sounded in your ears; in vain shall your leaders assert to you
that they are friends to liberty and to union, while they cher-

ish and support in office, a judge who has betrayed his integ-

rity, as a judicial functionary of the federal constitution, by de-

scending to the base and disorganizing machination ofintriguer

with the agents of a foreign monarchy. For what are such in-

trigues carried on? Are they for public good? No, for pri-

vate emolument. Have we not an organized government?

Have we not a president to whom we have entrusted our for-

eign intercourse—our treaty-making power? Yes: and this

president has the senate as his counsel, and is amenable for his

conduct. Shall private citizens then, or what is worse, shall a

judge acting under this system and expressly sworn to support

this constitution, arrogate to himself, the delicate, the intricate,

the important rights of foreign intercourse, or the treaty-ma-

king power? And shall this judge, either directly, or indi-

rectly bold illicit and clandestine correspondence with foreign

agents? And will the people, and representatives of the peo-

ple, connive at or justify this? Let this be known and estab-

lished, and it may be predicted with certainty, that public vir-

tue, with private morals, are gone; the fundamental principle

of the republic is corrupted—and that neither union nor liberty

can long survive.

"In vain shall we rail at the corruption of old governments;

in vain shall we accuse others with our own crimes, when the

guilt is manifest, and the culprit honoured.

"For what does foreign nations send their gold amonej us,

and for what do they pension our citizens? Is it to serve the

people of this country, or is it to serve themselves? Can ycu

doubt, can you hesitate to say which? No, it is impossible

you should. Look back to last year, and recollect the scenes

that passed in your presence, and before your own eyes, when
Sebastian, Innis, Brown, and others, were implicated as Span-

ish associates or conspirators—what anger, what violence, what

high-toned resentment, what a spirit of persecution and re-

venge was excited among them and their adherents, against

the editor of the Western World, (the paper in which they
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were arraigned) and against those who countenanced its pub-

lications. Sehastian was charged with receiving a Spanish

pension, it was denied. Your Judges Todd and Innis knew

the fact, they concealed it—it was proved on him, and there

the investigation dropped. In the mean time a book had been

written under their patronage to justify their conduct, and to

prove them good republican patriots: and the whole effort of

the conspiracy has been to palliate, to excuse, and to obliterate

the remembrance of those transactions. Observe their con-

duct; see their tools and agents; how they coalesced with Burr.

"And will the people of this country, the honest farmer, the

laborious planter, the industrious mechanic, and various classes

of well meaning, but deluded citizens, yield themselves up the

ready slaves and willing victims of intriguers and traitors?

Or have they spirit, and are they capable of one manly effort

to recover the fallen character of their country? In the pre-

sent crisis, example is every thing. The question is, Shall the

self-convicted conspirator receive reward, or punishment?

"A VOICE IN THE WEST.
"November 13, 1807."

It is a measure worthy of notice, that on the recommendation

of the president, the act of congress laying an embargo passed

at the session of this year: and that Mr. Jefferson made it known

he should not be a candidate the fourth time for the presidency;

his second term of service approaching the period when such

things were to become the subject of conversation.

The legislature of Kentucky assembled late in December,

in virtue of a special law for the purpose; while the governor,

in his communications, notices, that it is the last time of his

official appearance among the members.

General Wilkinson, on various charges of misdemeanor, was

consigned to a court of inquiry ; which after much proved, and

-more said, labouring under a lack of perceiving his guilt, like

the Kentucky jury in the case of Colonel Burr, acquitted him,

with eclat: and he was continued in commission.

There is another detached fact which fell into the year

1S07, and might have been sooner mentioned, but regarding

its influence, is not finally to be omitted—it is the appointment
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of the honourable Thomas Todd, whose name has appeared al

intervals in this history, the protegee and brother-in-law of

Harry Innis, to a seat in the supreme court of the United

States. It was undoubtedly owing to the merit which these

gentlemen acquired by means of the developments of 1806,. in

the eyes of president Jefferson, that Kentucky was so highly-

favoured—and especially to his affectionate regard for the

elder of the two, whom he could almost say, "was a man after

his own heart," and who stood in need of a faithful friend, to

countenance, and support him in office. But Mr. Jefferson.,

knew the loyalty of the people of this state, and he acted ac-

cordingly.

[1808.] In January, Mr. Marshall read in his place, and

laid on the clerk's table, the preamble and resolutions foliow=

ing, to wit:

"Inasmuch as it has frequently been thought expedient to

express" the public opinion on subjects of general concern, as

the means of union and confidence among members of the same

community, or as indications of public will, serving for guide?

to public servants, in their official conduct: And inasmuch as

Harry Innis, Esquire, (as recently developed,) while sole judge

of the federal court, in this state, has in several instances, and

especially in the case of Lachaise, a French emissary—and m
the case of the Baron Carondeht, and in the case of Thomas

Power, agents and emissaries of the king of Spain—been privy

to, or concerned in secret and clandestine negotiations or in-

trigues carried on by those agents and emissaries with citizens

of this state, participating in their views of compromitting the

peace or dismembering the union of the American states
?

without using any means to prevent or detect the secret machi-

nations of those agents and emissaries; but on the contrary the

said Harry Innis connived at, participated with, or encouraged

them, in violation of that faith and allegiance by which he was

bound as a citizen, and more especially as a judge, both by his

public duty, and by his solemn oath, Ho support the constitu-

tion of the United States,' which confides the rights of peace

and war to the congress^ and the treaty making power with
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other arrangements of our foreign relations, to the president

and senate of the United States: and these circumstances in

the conduct of the said Harry Innis, furnishing an occasion of

sufficient magnitude to interest the attention of the represen-

tatives of the Kentucky people, andto call forth the public

expression of their opinion: Therefore,

Resolved by the Senate and House of Representatives, That

the conduct of the said Harry Innis, while sole judge of the

United States' court in this state, relative to the said Lachaise,

Carondelet, and Power, whose objects were to violate the

peace, or dismember the union, has been secret, clandestine,

and illicit, incompatible with his allegiance as a citizen, his

fidelity as a judge, and his oath to support the constitution of

the United States; of bad example, and of dangerous tenden-

cy, calculated to embarrass and impede the rightful operations

of the national government, to encourage intrigue and outrage

on the part of foreign governments, and domestic traitors—and

finally, to involve the United States in war, or to sever the

union, by means of bribery, corruption and force: whereby, the

said Harry Innis, in rendering himself justly suspected of infi-

delity to his own government, is unworthy of a seat in the ju-

diciary.

"And resolved, That an inquiry ought to be instituted by

the constituted authorities, into the conduct of the said Judge

Innis, to which he may answer, and on which judgment may be

pronounced.
"And also resolved, That the governor be requested to trans-

mit a copy of the foregoing resolutions to each of the represen-

tatives of this state, in the congress of the United States."

These probably had not been committed, when the judge

addressed a letter to the speaker, which was laid before the

house, and read in the following words, viz:

"January Wth, 1808.

"Sir: I have been informed, though inofficially, that certain,

resolutions have been presented to the house of representatives

in which you preside, implicating my conduct and integrity as

judge of the court of the United States, for the Kentucky dis-
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tnct. Having supposed myself immediately responsible to the

general government, from whom I hold that appointment, I did

during the last session of congress write to several members of

that body, requesting through them, that an inquiry might be

made into my conduct. From this however they dissuaded

me, because in their judgment there was no sufficient ground

to justify or authorize such inquiry.

Conscious, however, of my own innocence of any criminal

intention, or acts, and that in spite of all the malevolence ofmy
enemies, upon a free examination, my life would only manifest

errors of the head and not of the heart, nothing is more desired

by me than an investigation into my conduct, governed by tem-

per, moderation and justice. The result of which investiga-

tion (to which I invite your honourable body) will be as honour-

able to me, as mortifying to those who prosecute me.

(Signed) "HARRY INNIS."

The reading over, the letter, preamble and resolutions, were
ordered to a committee of the whole house. They were after-

wards discussed on several successive days; Mr. Marshall sup-

porting his motion for adopting the preamble and resolutions

offered by himself; Mr. Speaker Clay, in opposition to those,

and in support Qf others, offered by him, as a substitute, in the

following words, viz:

"Whereas the general assembly did, at their last session,

order transcripts of the evidence taken before the committee

appointed to examine into the conduct of Benjamin Sebastian,

to be transmitted to the president of the United States, and to

the senators and representatives from this state in congress;

and as the present assembly has entire confidence in the ge-

neral administration and in the congress of the United States

among whose duties is that of arraigning the public officer or

private citizen, who may have violated the constitution or laws

of the union: and whereas, the legitimate objects which call

for the attention of this legislature are themselves sufficiently-

important to require the exercise of all their wisdom and time?

VOL. If- I**
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without engaging in pursuit of others, thereby consuming the

public treasure and the time of the representatives of the peo-

ple, in investigating subjects not strictly within the sphere of

their duty: and inasmuch as the expression of an opinion by

the general assembly, upon the guilt or innocence of Harry

Innis, Esq. in relation to certain charges made against him,

would be a prejudication of his case—if in one way, would fix

an indelible stigma upon the character of the judge, without

the forms of trial, or judicial proceeding; and if in the other,

might embarrass and prevent a free and full investigation into

those charges: Wherefore,

"Resolved by the General Assembly , That it is improper in

them to prescribe to congress any course to be taken by that

body in relation to the said charges, or to indicate any opinion

upon their truth or falsehood.

"Resolved, That the constitution and laws of the land, secu-

ring to each citizen, whether in or out of office, a fair and in>

partial trial, whether by impeachment or at common law, the

example of a legislative body, before the commencement of

any prosecution, expressing an opinion upon the guilt or inno-

cence of an implicated individual, would tend to subvert the

fundamental principles of justice."

These being put to the vote, were negatived. But it would

have been too great a concession, to such a federalist as Mar-

shall, and who, within the rules of decorum, had made quite

free with the honourable judge, yet a precious member to his

party, to have adopted the resolutions with the preamble as

proposed by him: while, nevertheless, they were supported by

such irrefragable proofs, as not to be rejected: they were

therefore paraphrased, by Mr. William Blackburn, and offered

in the following terms, to wit:

"Inasmuch as it has been deemed expedient to express the

public opinion on subjects of general concern, as the means of

union among members of the same community, or as indica*

tions ofthe public will, serving as guides to public servants in
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their official conduct; and whereas from representations made
to the general assembly by the introduction of a resolution, and

upon the application of Harry Innis, Esq. by letter directed to

the speaker of the house of representatives and by him laid

before that house praying an examination into the charges ex-

hibited against him in said resolution, and from evidence to

them exhibited, it appears that the said Harry Innis, Esq.

while sole judge of the federal court for the Kentucky district

had knowledge of various intrigues and secret negotiations

having been at different times carried on by the agents and

emissaries of a foreign government with citizens of this state,

hostile to the peace and tranquillity of the union; particularly

in the case of the. Baron de Carondelet, and in the case of

Thomas Power, agents and emissaries of the king of Spain:

and the said Harry Innis, Esq. possessing a complete knowledge

of propositions having been made to himself and others, citi-

zens of the western country, by the said Carondelet and Power,

which had for their object the dismemberment of the union;

and having failed to communicate to the federal executive or

to take any measures of prevention, as by the duties of his of-

fice he was bound to do; and the conduct of the said Harry
Innis, Esq. in this particular having been such as to excite

great public discontent, and a suspicion that he participated in

the intrigues and secret negotiations aforesaid:

"The legislature deem those circumstances in the conduct

of the said Harry Innis, Esq. as furnishing an occasion of suffi-

cient magnitude to interest the attention of the representatives

of the people of Kentucky, and to call forth the expression of

their opinion. Therefore,

"Resolved by the Senate and House of Representatives, That
the conduct of the said Harry Innis, Esq. relative to the secret

negotiations of the said Carondelet and Power, ought to be in-

quired into by the constituted authorities of the United States.

"Also resolved, That the governor of this state be requested

to transmit a copy of the foregoing resolutions to each of

the representatives of this state in the congress of the United
States."
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Mr. Marshal], regardless of the variance, as the substance

was retained, made no objection to this as a substitute: the

\qte was taken, it adopted, and finally passed : leaving it to be

inferred, that whatever errors had troubled the head of the

judge, his heart had participated largely in the most culpable

of them. In vain, however, did the senate concur, except that

in form, the character of the state, though tardity, if not re-

luctantly, was vindicated from a participation in Judge Innis'

crimes, by open connivance, or tacit approbation. One cir-

cumstance is very remarkable: the preamble to the resolutions

which were adopted, omitted to include in the censure, the

intrigue of Lachaise, the French emissary; and of course, the

knowledge and concealment of it by the judge. As to any

ulterior measures, however, it all amounted to the same thing.

The grand magician had stretched out his wand, over the head

of the judge; on it was inscribed, "an enemy to the federal

GOVERNMENT HE HAS BEEN FAITHFUL TO ME:" Ulld impunity

was ensured, while all further inquiry was abandoned. And

such is the magic spirit of the party, that the country continues

to adore the head, and kiss the hand which disgraced it then;

and whose opinions still continue to distract its people* and add

new embarrassments to their condition. Verifying an eternal

truth, that every departure from truth and honesty, which

lead to happiness, is an approach to falsehood and dishonesty,

unfailing causes of social and individual misery.

Judge Innis, as he retained his office, is thought of sufficient

importance to justify the mention of the fact, sued Humphrey

Marshall, for publishing of him, "that he was a weak and partial

judge, an enemy to his government, and one whom he ranked

with a Sebastian, a Blount, and an Arnold." And such was

his reliance upon the countenance and support of party, that it

must be supposed he expected to get a verdict in his favour:

his damages were laid at many thousand dollars. A trial at

length was had; which occupied ten or twelve days, and ter-

minated in a divided jury: in which it was understood, there

were five for finding something for the judge, were it but a

cent; the others said, No, not a cent. The case afterwards

went off, each party paying his own costs.
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The acts of this session will next be attended to, as far as it

may be deemed expedient.

A new county was erected, to have effect from and after the

first day of April, 1808, to be called Estill. "Beginning at

the mouth of Drowning creek, thence up the same to the Red
lick; from thence to the line of Clay county, at the head

of the Horse Lick creek; thence with the same line to the-

Kentucky river; thence up the same to the Clarke and Mont-

gomery county line; thence with the same to Red river; thence

down Red river to the Kentucky; and up the same to the

beginning."

'"An act fixing the ratio, and apportioning the representa-

tion for the next four years," fixed the first at seven hundred

qualified voters, and the last at seventy representatives, for

the whole state; distributed as follows, viz:

"From the county of Adair, one representative j from the

county of Barren, two; from the counties of Boone and Galla-

tin, one; from the county of Bracken, one; from the county of

Breckenridge, one; from the county of Bullitt, one; from the

county of Bourbon, three; from the counties of Campbell and

Pendleton, one; from the county of Cumberland, one; from

the county of Clarke, two; from the county o( Casey, one;

from the county of Christian, two; from the counties of Clay

and Floyd, one; from the county of Fleming, two; from the

county of Franklin, one; from the county of Fayette, three;

from the county of Garrard, two: from the county of Greene,

one; from the counties of Greenup and Lewis, one; from the

counties of Henderson and Hopkins, one; from the county of

Henry, one; from the county of Hardin, two; from the county

of Harrison, one; from the county of Jefferson, two; from the

county of Jessamine, one ; from the county of Knox, one ; from

the county of Logan, two; from the county of Livingston, one;

from the county of Lincoln, two; from the county of Madison,

three; from the county of Montgomery, two; from the county

of Mason, two; from the county of Mercer, two; from the

county of Muhlenberg, one; from the county of Nelson, three;

from the county of Nicholas, one: from the county of Ohio, one

;
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from the county of Pulaski, one; from the county of Shelby,

three; from the county of Scott, two; from the county of

Woodford, two; from the county of Wayne, one; from the

county of Washington, two; from the county of Warren, two."

The Paris Library company was incorporated.

An act to prohibit the reading reports of cases decided in

Great Britain since the 4th of July, 1776, as authority in the

courts, passed at this session.

It having been enacted, 1 806, that the annual" meeting of the

general assembly should be on the fourth Monday of Decem-

ber, an act was passed to repeal that, and to fix on the second

Monday in the same month, for its annual meeting.

An act of this session, limited the time within which coloured

people claiming their freedom, under Pennsylvania or Virgi-

nia laws, to two years from the passage of the act: providing

for renewal in case of nonsuit, &x.

The court of appeals were authorized to procure reports of

their decisions, where they were thought useful, and to certify

what would be a reasonable allowance to be paid for them.

"An act to prevent the future migration of free negroes and

mulattoes to this state," was the offspring of this year.

The act was to operate on all persons of the above descrip-

tion, who should come into the state after the first of May,

1808. Jurisdiction was given to arrest such persons, to re-

quire each to enter into recognisance of five hundred dollars, to

appear at the next county court, and in case of failure, to

commit the delinquent until court: the court to examine, and

if they find the party has come contrary to the law, they are to

require recognisance in live hundred dollars, conditioned to

depart the state within twenty days, never more to return. In

each case of a recognisance, one or more good securities were

required: that is to say, an impossibility. Who would be se-

curity for a poor outcast—a stranger—an exile? But such is

the fate of men not represented in a majority of law makers,

often regardless of the rights of others, and even of the first

principles of humanity.

These were acknowledged free people—disregarding both

age and sex. What then, is it to be a free mac,? And how
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does this act of proscription comport with christian principle??

with those which permit emancipation? or which estimate

men according to their moral habits, and impute to each, with-

out regard to complexion, innocence, until guilt is made appear?

Civil proceedings in court were regulated: the clerks or-

dered to set the chancery causes at the end of the common law

docket; and this operation being performed previous to every

term, successively gave every new common law case, whatever

its insignificance, a constant preference of the chancery cases,

be their age or importance whatever they might. But if the

court had nothing else to do, they might try a suit in chancery*

It had been doubted whether justices of the peace could

take jurisdiction of balances due on bonds or notes, for larger

sums, where the balance was reduced to less than five pounds.

An act of this year settled the doubt in favour of the jurisdiction.

A hemp mill company in Madison county, was incorporated.

The preamble recites that a company had been formed for the

purpose of spinning hemp and flax by machinery moved by

water, that they met with many difficulties in the execution of

the project, and prayed to be incorporated, as a means of re-

lief. It is however believed, that if there is not a radical defect

in the plan, the corporate powers of the company, have not been

able to ensure it success: money and good management might.

There were about one dozen divorces authorized by acts of

this session—for the usual complaints, desertion, &c.

Various other species of relief, apparently upon less justi-

fiable grounds, and without a jury to find the facts, as in di-

vorce cases, were granted by acts of this session.

In order to avoid the inconvenience of an empty treasury

should the fact occur, as sometimes it did, the bank was autho*

rized to take up audited warrants, to charge six per cent on the

amount; which the treasurer was required to liquidate, and

withdraw, as fast as money came to bi> hands. Thus was pub-

lic credit preserved, in a way agreeable to all parties, and as

it is believed, perfectly constitutional; whatever may be said

of its economy. It being much doubted whether an agricul-

tural community, can with any more propriety pay six per cent
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upon its revenue for annual expenditure, than the farmers of

the lands can pay a like interest upon money to keep up their

farms.

The revenue upon the turn of the year, is not thought to

have been very deficient—the auditor's warrants of this year^

are stated at one hundred and ninety-nine thousand, some hun-

dred dollars—the receipts of revenue not seen.
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CHAP. XI.

James Madison offers for the Presidency— Charles Scott chosen

Governor—number ofMilitia—Legislative proceedings—Mr. Madi-
son elected President—affairs of the United States involved in diffi-

culties—seizure on part of West Florida—non-intercourse—Com-
modore Rogers attacks the Little Belt—Madisonian project for libe-

rating commerce from British orders, and French decrees; which
terminates in zvar, with the assistance of General Harrison, and a,

Kentucky intrigue—intervening Legislative proceedings, ^rc. <yc.

. [1808.] It was announced as early as February of this year,

that James Madison, a citizen rendered illustrious by his vari-

ous displays of talents and patriotism, was a candidate for the

office of president of the United States. An opposition from

Mr. Monroe, another citizen, also highly distinguished, was

for some time apprehended: but it is believed, the rivals, who
had manifested some feeling towards each other, were recon-

ciled by means of Mr. Jeffers6n, their common friend ; all Vir-

ginians.

A governor for Kentucky, was to be elected at the ensuing

August polls. The candidates were, General Charles Scott,

and John Allin, Esquire; whose names have been mentioned in

this history. In point of qualification, and political fitness, of

the two, had it not been for a suspicion, imbibed from Mr.

Allin's conduct in relation to Sebastian and Burr, there should

have been no doubt of Mr* Allin's superiority.

A more amiable man has rarely lived—while it is believed,

liis very amiability misled him. With Sebastian, he had been

in habits of ktimacy; as he had with Judge Innis, and with

General Adair: with Colonel Burr, it is thought, his inter-

course was but very slight. No candid man of intelligence,

thought him participient with either. But if he could not,

or would not, see the offences of those against whom so much
appeared, he was clearly unfit to be governor; nevertheless,

he received a large suffrage; but the majority of Genera]
vol. 11. K**
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Scott, was greater than the whole number of Mr. Allin's votes*

Yet, nothing decisive is to be inferred, as to the predominant

consideration, however desirable to the politician, who would

speculate upon the inducements which influence popular

elections, from the result of this : General Scott had the repu-

tation of military service in all the wars of the preceding half

century, and military merit had ever been decisive with the

people of Kentucky,

The number of organized militia, mustered in the state, and

reported to the general government, appeared to be thirty one

thousand, two hundred and thirty-six.

The legislature assembled in December; and the governor,

having first chosen his son-in-law, Jesse Bledsoe, secretary ; as

usual, made communications. The intention once entertained,

of giving the first communication of the kind, is necessarily

relinquished, for want of room: a very concise review must in

this case suffice.

The customary acknowledgments to the people are ample

—

"the public good," laid down in so many words, to be the great

object of pursuit.

Reference is made to the existing crisis, as likely to call out

the energies of the country, alluding to the foreign relations of

the United States; then it is suggested, that the way to avoid

force is to be in a situation to repel it—says "the wanton and

continued violation of our plainest rights by both Great Bri-

tain and France, who appear determined to sacrifice them,

alternately, as convenience or resentment in their mutual and

destructive conflicts for empire may suggest, seems to leave us

but one alternative, either to submit to be the passive instruments

of their pleasure at the expense of all we hold dear, or to

make that resistance which the God of nature has put in our

power.''' Represents the militia on parade days, as appearing

frequently with guns without locks, and worse than this, with

a mere apology for weapons. He then recommends the manu-

facture of arms among ourselves; and adverts to the requisi-

tion of 5005—made by the president from this state, as her

quota of 100:000 militia ordered to be held in readiness*
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Home manufactures, the standing topic, is touched on, and

recommended.

He adds : "It will be with you, gentlemen, to say, whether from

the present posture of our affairs and the privations I have no-

ticed, it will not be just and politic to give debtors some respite

by prolonging the time for replevy," &c. The revenue is re-

commended to attention. The senate is told that it is ex-

pected to assist the governor in selecting proper persons to fill

public offices—a rapid survey is again taken of the state of

affairs, with a view to war, and a retrospect of '76, and the

former contest—with the appropriate conclusion, "that we
must prevail."

Late in December the governor addressed the militia, with

a view to procure volunteers, to fill the presidential requisi-

tion of this state's quota, in preference to a regular detachment,

called a draft; while great merit was ascribed to volunteer

service; and by consequence, demerit was reflected on those

who did not turn out.

A course, as impolitic as it was unjust; since a deviation from

the law, is ever the parent of disorder.

About the same time, resolutions approbatory of the course-

pursued by the government of the United States, were offered,

by a member, to the Kentucky house of representatives: these

were superseded by others, preferred by H. Clay, which read

as follows, viz:

"Resolved, That the administration of the general govern-

ment since Thomas Jefferson has been elected to the office of

president, has been wise, dignified and patriotic, and merits the

approbation of the country.

"Resolved, That the embargo was a measure highly judi-

cious, and>the only honourable expedient to avoid war—whilst

its direct tendency, besides annoying those who had rendered

resort to it necessary, was to preserve our seamen and proper-

ty, exposed to the piratical depredations of foreign vessels,

"Resolved, That the general assembly of Kentucky would

view with the utmost horror a proposition in any shape, to sub-

mit to the tributary exactions of Great Britain, as attempted to
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be enforced by her orders of council, or to acquiesce in the

violation of neutral rights as menaced by the French decrees;

and they pledge themselves to the general government to spend,

if necessary, the last shilling, and to exhaust the last drop of

blood, in resisting these aggressions.

"Resolved, That whether war, a total non-intercourse, or a

more rigid execution of the embargo system, be determined on,

the general assembly, however they may regret the privations

consequent on the occasion, will cordially approve and co-ope-

rate in enforcing the measure; for they are sensible, that in

the present crisis of the nation, the alternatives are, a surren-

der of liberty and independence, or, a bold and manly resistance.

"Resolved, That Thomas Jefferson is entitled to the thanks

of his country for the ability, uprightness and intelligence

which he has displayed in the management, both of our foreign

relations and domestic concerns.

"Resolved, That a copy of the foregoing resolutions be trans-

mitted to the president of the United States, and to each of

our senators and representatives in congress."

As a substitute for the foregoing, H. Marshall presented the

following, to wit:

"1st. Resolved, That all independent governments are re-

spectively equal in their sovereign capacity, and necessarily

possessed of certain rights and privileges, among which is the

right of navigating the high seas and of selecting the ports of

destination for their ships, subject only to the established law

of nations, and which none can abandon, without an abdica-

tion of that independence.

2d. That war is an evil, and never to be entered into for

slight and transitory causes, nor until after a resort to pacific

propositions, for the reparation of wrongs and for^the adjust-

ment of differences, has failed of its desired effect.

"3d. That the United States of America have for several

years experienced from the governments of Great Britain and

of France, repeated usurpations on their sovereignty and inde-

pendence, and manifold injuries to their rights of navigation

and commerce; and that, having, in the spirit of amicable
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negotiation, employed in vain and exhausted tire means of

friendly adjustment, without obtaining from either of those

governments the reparations due to their just claims for past

injury, imposing in the mean time on themselves a rigorous

embargo, the better to avoid new causes of irritation and of

conflict, it now remains only, for these states, to continue this

self-immolating restriction on their rights, submit their com-

merce and navigation, unarmed, to the insults and depredations

of the unfriendly belligerants, or, authorizing the armament of

merchant ships and their convoys, and disclaiming all inter-

course with the aforesaid belligerants, so long as they continue

their unjust decrees, orders, or aggressions, assert their nation-

al independence, with the spirit offreemen, in the practical exer-

cise of their undoubted rights of navigation and commerce.

In this choice of difficulties, difficulties insuperable to the eve

of despondence and to the heart of timidity, there is one course

open to honour and to patriotism; it is worthy the American

character, it is suitable to the rights and to the dignity of a

sovereign and independent nation: it is, to resume the practi-

cal exercise of those just rights of navigation and of commerce,

which have been suspended, to the universal distress of the

nation, and to defend them with all the energies of a people de-

termined to be free and independent,

"4th. Resolved, That the act of congress laying an embargo,

and the supplements thereto, ought to be repealed with all

practical despatch—that the commerce o( the United States

with friendly nations ought to be regulated, and her bona fide

citizens authorized to arm their ships, and to sail under convoy

for defence and protection on their lawful voyages; abstaining

from all intercourse with France and England so long as they

shall respectively continue their decrees, orders or aggressions
j

with the public avowal and national pledge on the part of the

United States, that a resort to actual force by either not autho-

rized by the established law of nations, will be held and treated

as a declaration of war against the United States.

"5th. Resolved, That the general government may rely on

the support of this commonwealth in the foregoing, and such
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other measures as may Ire deemed necessary and proper tc»

protect the rights of the citizen, and maintain the honour and

^dependence of the nation."'

The vote being taken by yeas and nays, upon these as an

amendment to those offered by Mr. Clay, the result was sixty-

four nays, one yea: Mr. Marshall being the only person who

vote d for his resolutions. Mr. Clay's were then carried by the

same majority.

The course rejected, will be seen, to propose the assertion

of the United States' right to maritime commerce—and being

impartial as to France and England, might as readily lead to

peace or war with the one as the other. Things utterly re-

pugnant to the first principles of JefFersonian policy, now

devolved on the care and management of President Madison.

In the state legislature—The first act to be noticed, is one

authorizing the county court to establish inspections of tobacco,

flour and hemp, in their counties respectively. Heretofore this

power of establishing inspections, had been deemed a legislative

power: Could it be transferred by the legislature to the county

courts? in what capacity do they act, in its execution? are they

judicial, executive, legislative, or administrative only? The

same question may be asked, as to many other things commit-

ted to the county courts. How far constitutional? is a ques»

tion of no trifling import; but not now to be investigated.

"An act regulating divorces in this commonwealth," is the

production ©f this session. This act was important for two

reasons: it restored to the judicial department, a power which

had sometimes been exercised by the legislature in particular

cases, although judicial, as it affected a contract; and besides,

its taking up much time, it was always acted on ex parte, and

without any fixed rule;—this act gave rules, by enacting, that

"the several circuit courts in this commonwealth shall have

jurisdiction, to decree divorces in the manner hereafter men-

tioned, that is to say—in favour of a husband, where his wife

shall have voluntarily left his bed and board with intention of

abandonment, for the space of three years, or where she shall

have abandoned him and lived in adultery with another man or
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men, or shall have been condemned as a felon in any court of

record within the United States; in favour of a wife where her

husband shall have left her with the intention of abandonment,

for the space of two years, or where he shall have abandoned

her and lived in adultery with another woman, or other women,

or shall have been condemned as a felon in any court of re-

cord within the United States, or where his treatment to her is

so cruel, barbarous, and inhuman, as actually to endanger her

life."

Other provisions were made to effectuate these—with tie

further precaution, that the offending party should not be at

liberty to marry again, nor released from the pains and penal-

ties of persons entering into a second marriage, during the life

of the first wife, or husband.

Livingston county was divided, and the new .county named
Caldwell, was to take place from and after the first day of

May, 1809.—"Beginning on the Tradewater river, at Owen's

ford ; running from thence a straight line to the forks of Liv-

ingston's creek, next below the Sycamore lick; thence down

the same with its meanders to the mouth thereof; thence south-

west to the Tennessee state line; thence east with the said

line to the line of Christian county; thence with the same to

Tradewater river; thence down the same to the beginning.'
1

The following title, shews the object of "An act to repeal so

much of every act as authorizes public remuneration for losses

by fire in warehouses;" and nothing more need be said on the

subject.

"An act to amend the several act? concerning the proceed*

Ings in chancery," directs, that the law which required chan-

cery causes to be placed on the docket after those at law, shall

be repealed, and enacts, that in future the suits in chancery

shall be set to no particular day—but that the court may act

upon them any day in the term. This law, however flattering

to the most important suits in general, as they were either for

an adjustment of titles to land, or else enjoining the payment of

money for which there was a judgment at law, which had been

for a time cast into the rear, and seldom called: yet in reality
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but little improved their condition: for having "no day ir>

court,'' they had no right to claim a hearing, and were but

seldom heard, however urgent might be their cases. It would

not be extravagant to say, that there are suits on docket, which

have been transferred from one generation to another; and

after having been passed from lawyer to lawyer, for ten,

twelve, or fifteen years, there is not one at the bar, or in court,

who knows any thing of their merits or demerits, except the

clerks: they know, that they charge three fees annually for con-

tinuances ; and that hence, to them, they have the virtue of

perennial springs of gain.

The Newcastle library, was incorporated*

White males were exempted from paying county levies,

prior to full age.

The general assembly were to meet in future the first Mon-

day in December, instead of November.

The auditor of public accounts was authorized to exchange

the cut silver received for revenue, with the bank, at a discount

not exceeding three per cent, for small round coins: and the

public collectors were to lose three per cent on cut money,

unless they would each swear thaj; he had received the same

in making his collections.

At the last session, an act passed, prohibiting free persons

of colour removing into the state: at this session it appearing

that many free mulattoes had violated the law, it was repealed

as to them, and their connexions not yet arrived in the state;

provided they came before Christmas, 1809.

"An act for the relief of debtors," passed at this session, au-

thorizes a replevy of one year, upon giving bond and security

on or before the day of sale under execution, to pay within the

year: but if the defendant fails to give the bond and security,

then the estate to be sold on one year's credit, the purchaser,

or purchasers, to give bond with security, to have the effect of

a judgment, and rendered assignable.

The next act deemed worthy of notice, is one to "compel the

speedy adjustment of land claims." This act presenting to

view tbe complicated state of claims to lands, proposes to
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reined v the evil, by limiting the right of bringing suit, whereby

to recover the possession of land from any one then in posses-

sion under title in law or equity, to the 1st day of January,

1316: and as to those who should settle upon land, having such

title as aforesaid, after the passage of the act, the suit was to

be commenced within seven years next after the settlement

should be made. This act, as it abridged the time for bring-

ing suits in cases where the laws of Virginia adopted in Ken-
tucky had allowed much longer periods, to claimants out of

possession, was thought by some to be a violation of the com-

pact with Virginia. It is believed, nevertheless, to be defensi-

ble, upon a fair construction of that compact, on the same prin-

ciples which will justify the first occupying claimant law; and

to which reference is made. For the present, it will suffice to

observe, that the court of appeals have sustained both acts—
while the circuit court of the United States sitting in Kentucky,

has been understood to have decided against the limitation

act, as the supreme court had against the occupying claimant

law; as being against the compact of separation, therefore un-

constitutional and void.

An act of this session, repealed all laws establishing examin-

ing courts in criminal cases; and thence proceed to vest the

like jurisdiction in two justices of the peace; who may sit any
where.

The title of "An act to coerce the payment of arrearages

from the several delinquent collectors of public dues," suffi-

ciently indicates its object.

A new officer was to be appointed to the court of appeals,

whose official denomination was "the sergeant of the court of

appeals;*' to be commissioned as the constitution directs, that

is, by the governor, &c; and to hold his office during good behar

viour: to take the oath prescribed, and give bond, &c. His
duty was to attend the court of appeals, and perform the same
duties to them, that the sheriff, who had previously attended,

was by law required. He was authorized to execute such

process out of court, as issuing from the clerk's office, might be
VOL. II. L**
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directed to him for any part ofthe state ; and could appoint as

many deputies as he pleased. His fees were two dollars a day

for attending court, and those allowed by law for executing

process.

Forty-one acts were passed at this session—partaking of the

usual variety of personal, private, local, special, and general;

those for divorces excepted.

The revenue paid the expenditure for the year—disburse-

ments, between seventy and one hundred thousand dollars ; but

no regular statement has been seen.

[1 809.] Having merely mentioned the fact of the embargo,

without comment, the same course, for the same cause, an in-

vincible restraint as to limits, will be pursued, as to some of

the most ostensible inducements to the war that ensued the

measures of the government of the United States, in connexion

with that suspension of their rights of commerce.

This primary mode of defence had been in operation about

fourteen months, when, in the beginning of March, 1809, the

non-intercourse with Great Britain, France, and their dependen-

cies, was enacted by congress. This removed the embargo, and

gave origin to the Rambouilet decree of Bonaparte, of the 23d

of March, 1810; under which many millions' worth of merchan-

dise, carried by citizens of the United States, into Spain, Na-

ples, and Holland, previous to that time, were seized, and con-

fiscated, for the use of the French treasury.

The iirst act to be noticed in 1809, is one making a new

county out of Logan and Ohio, to be called, Butler: to have

effect from and after the 1st day of May, 1810: "Beginning at

the old Buffalo ford on Gasper's river, where the division line

between Logan and Warren crosses the said river; thence a di-

rect line to a point that is fifteen miles due north from the court

house in Russellville; thence due west to the Muhlenberg line

between the counties of Muhlenberg and Logan, and with said

line to the mouth of Muddy river; thence across Green river

a direct line to the top of the dividing ridge between Thomp-

son's fork of Indian Camp creek, and Caney creek; theace to
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where the state road intersects the head of Welch's creek;

thence a direct line to the mouth of Bear creek; thence down

Green river to where the dividing line between th% counties

of Logan and Warren strikes Green river; thence with said

dividing line to the beginning."

Grayson county takes its rise in this session: to have effect

from and after the 1st day of April, 1810: "Beginning at the

mouth of Bear creek, on Green river; thence a straight line to

where the state road first crosses a head branch of Welch's

creek; thence a direct line to the top of the dividing ridge be-

tween the head of Thomas's fork and Indian Camp creek and

the waters of Caney creek; thence a straight line to the mouth

of Brown's creek; thence up Rough creek to the mouth of

Meeting creek; thence up Meeting creek to the forks; thence

up the south fork to the head thereof; thence a line to the head

of Shaw's creek, so as to include Isaac Hyndes; thence down

Nolin to the mouth ; thence down Green river to the beginning."

Acts of assembly were now declared to be in force from

their passage, unless otherwise declared in the act.

An original act to incorporate the Frankfort Bridge companyv
passed this session. The details are inadmissible* ,

The mode of taking in lists of taxable property, was altered

at this session. It had been the business of the commissioner

appointed for the purpose, to call on each person in his dis-

trict, for a list of tithes and taxable property: for the like pur-

pose in future the county courts were to appoint some person

in each militia company, who was to give ten days' notice that

he would attend the muster in April and June; and the people

were required to go and be taxed, or, what amounted to it,

give in a list of their taxable property ; subject, in case of fail-

ure, to a fine of five dollars, and treble tax upon all property

discovered and listed by the commissioner. The party, being

man, woman or child, young or old, might, by going to the house

of this list gatherer, there give in the list, before the 1st of

August in each year.
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"An act to amend the acts regulating the court of appeal-,
7

enacts, that the process from the court shall bear test in the

name of the clerk; that, except the chief justice, each judge,

thereafter appointed, should not have any designation, as, se-

cond, or third, judge; hut should be commissioned in general

terms, and take precedence according to the date of commis-

sion: all other laws on the subject were repealed.

Not being able to discover any use in this act, it is ascribed

to an idle hour, and the old adage, that "It is better to do any

thing than lick your paws."

The salary of the treasurer was increased to nine hundred

dollars annually, in quarterly payments.

Ninety-seven acts constituted the stock of this year's pro-

duction; the greater number of which were of the general cha-

racter of'relief\ of one kind or other; resembling the produc-

tions of previous sessions, and evincing no less the diversity

than the fecundity of legislative heads.

The treasury reports, as far as seen, though defective, exhi-

bit something like one hundred thousand dollars of expenditure

;

whence may be inferred equal receipts.

It has not been thought necessary to notice each act for in-

corporating library companies, although some have been men-

tioned as specimens: and here it may he remarked, that seve-

ral had been instituted with corporate powers since the change

of constitution—nor, it is believed, were any applications re-

fused; as it was only for the general assembly to pass the law:

the corporators wrere left to find the funds and manage them

as they pleased.

[1810.] The arrangement with Mr. Erekine, British minis-

ter, in 1310, removed for a time the non-intercourse with his

government; and many American ships and cargoes were navi-

gated to her ports. The acts of the minister were disavowed,

as being contrary to his instructions—but the American pro-

perty was not seized, or confiscated.

The non-intercourse was reinstated, of course.
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On the 2d of November, 1810, the president of the United

States proclaimed the French decrees, revoked, as to the com-

merce of American citizens. A fact, which it is certain was

not true. The effect, however, was to restore commercial in-

tercourse with France.

The first act of 1810, was to incorporate the Lebanon libra-

ry company, in the county of Christian: nor was this the only

icl of the kind passed this session:—which shews, no less than

the number of academies, the public patronage which was

extended to institutions connected with literature.

"An act authorizing a lottery, to improve the navigation of

the Kentucky river,** like most other acts relative to naviga-

ble r:\crs, came to nothing.

Was the navigation of Kentucky to be judged of by the

number of acts on the subject, it might reasonably be thought

(0 jxx^css more navigable rivers, and to be more navigating

than any oilier country in the world. The curiosity of a read-

er of the legal code on the subject, might indeed be excited

to inquire, why so many acts were passed authorizing so many
milldams to be built across these navigable waters. Let it

not, however, be imagined, by any such inquisitor, that per-

mission is so often given by law to erect mills on navigable

breams, with any view of rendering the navigation more

difficult or hazardous—No: for besides that the stream foi

half the year U of ,1G use to boats or mills, the law makers in

general are the best natured creatures on earth, they dcsiie

to serve or oblige every one; at least until they are sure of a

majority of voters—thus they will pass a law at one session,

to render a stream navigable; the next year, on the applica-

tion of some other, they will authorize the putting a milldam

in it; and the succeeding year, upon the petition of half a

dozen voters, pass an act declaring all such obstructions nui-

sances, and order them to be prostrated.

Henderson county was divided. This is always an opera-

tion of the law making power: for which there seems a tacit

agreement, between this species of corporation, and the 'legis-

lature, that it maybe divided at pleasure: provided the
;
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polypus like, shall each make a whole one—as was now the

case. The part cut off, will alone be noticed : and that was

to become a county, by the name of Union, on the 1st day of

May, 1811: "Beginning at the upper point of the 18 mile island,

formerly called Elk island, on the Ohio river; thence a straight

line to Highland creek, 1 mile above Higgins's mill, measured

along the meanders of the creek; thence up the creek to the

White Lick fork thereof; then a direct line by ;Iiarper*shead,'

to the line of Hopkins county; thence with that line to Trade-

water river; thence down the same to the Ohio river; and up

the Ohio to the beginning.*'

An act to amend the act authorizing a lottery for the pur-

pose of improving the navigation of the Kentucky river, au-

thorized the seven trustees to meet in Lexington at the Ken-

tucky Hotel on a day named, and there take measures for other

meetings. The whole business, it is believed, came to nothing.

"An act further to regulate the payment of the debt due

this commonwealth for the sale of her vacant lands," had di-

rect reference to the Green River settlers, who were thereby

farther indulged. The impolicy only, is worthy of remark.

"A mutual assurance society against lire on buildings in this

commonwealth," was established in Lexington, and incorpora-

ted, with ample powers, by an act containing five sections,

with but little etlect*

"An act to amend the act altering the mode of taking in lists

cf taxable property,*' exempts persons who are not bound to

I
erform military duty, from attending muster fields to give in

a list of their taxable property—and permits them to send a

written list on oath, to the list gatherer: extending to nine

sections only.

The mode in use for recovering rent by distress was revised

by an act of this session.

Hitherto the proprietor who had let his land on lease for

money or tobacco, could, of his own warrant, authorize the

sheriff to seize the goods of the tenant, for rent due and in ar-

rear, to sell, and satisfy the amount stated; unless the tenant

contested the demand, and entered into bond with security to
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abide the decision of the court; which, however, ifhe did, the

sheriff was bound to return it to court; whence it became a

suit between the parties, to be tried, and adjudged in due

course of law. The act just alluded to, required of the pro-

prietor, called, landlord, according to the idiom of the English

common law, to go to a justice of the peace, make oath to the*

amount and justice of his demand, and obtain from him the

warrant of distress; on which the subsequent proceedings

were nearly as before, except that the goods of the tenant only,

and not any that might be found on the land, were subject to

be distrained for the rent.

Both these changes seem reasonable, while the first ap-

pears to be a necessary consequence of the change of govern-

ment: For notwithstanding the right of the tenant to litigate

the question, yet he was required to give bond and security,

in order to get into court—which seemed a hardship, that no

man should be exposed to, upon the bare personal authority of

an interested individual. There was another provision also in

the act which was plausible, the recovery on the trial of the

replevin, was reduced from three times the amount of the rent

in arrear, to ten percent upon the amount due; and the right

of distraining, confined to rent reserved in money: again, a fur-

ther enactment, exempted the lien which the lessor had on

the lessee, from every thing in the country, but the produce

of the land; and in towns, for house rent, reduced it to house-

hold furniture; and lastly, when distress should be made and

the demand was admitted, the lessee was allowed to replevy

the debt, by giving bond and security to pay it at the end of

three months.

This act is highly indicative of the spirit of legislation which

was rapidly growing in the country, that of relaxing the cords

of obligation in matters of contract between man and man.

The law had previously been too rigid, and called for relaxa-

tion; it exhibits, however, what is extremely common in such

cases, a spring to the other extreme: which placed rents, the

annual support of families, and therefore requiring the great-

est punctuality in their payments, nearly on a footing with
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ordinary contracts; which had long been treated by law ma-

kers as ifthey were not evidence of private rights, and property,,

to all intents and purposes.

One hundred and nine acts were passed at this session:

much the greater number for private accommodation, and too

similar to others under the like denomination, to be particu-

larly noticed.

The revenue of thisyearmaybeestimatedat about §100,000:

and as usual, nearly balanced the expenditure.

A census had been taken this year, the result of which was.

324,237 white free persons; 80,561 slaves; 2,759 free persons

of colour.

Increase of free persons in the last ten years, 144,362; of

slaves, 40,218; of free persons of colour, 2,115: total popula-

tion of all descriptions in 1810, is 407,057.

[1811.] March 1811, congress passed the non-importation

act; affecting commerce with Great Britain to a great extent;

that to France, very inconsiderably.

Commodore Rodgers, on board the frigate President, about

the middle of May, 1811, attacked, crippled, and defeated, the

British armed ship the Little Belt.

Under orders from the war office, General William H. Har-

rison, in the summer 1811, made it known that he should

march an army against the Prophet's town, at Tippecanoe; in

order to make terms with him, &c.

The first act placed on the statute book of this year, is one

to revise and amend the militia law. This is no otherwise to

be noticed, than to say, that it has one hundred and five sec-

tions, and fills thirty pages. It is probably the best digested

of any of the many passed upon the subject; it has, notwith-

standing, been amended.

The act authorizing a lottery, to improve the navigation of

Kentucky, was amended the second time at this session; one

dollar per day was allowed the commissioners, for their attend-

ance on the business of their appointment.

"An act further to regulate the payment of the debt due the

commonwealth for the sale of her vacant lands/' contains the

usual postponements and indulgences: containing ten sections.
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The next act is entitled "An act to increase the jurisdiction

of magistrates." The first section gives the jurisdiction re-

spectively of debts and accounts not exceeding fifty dollars.

The third section increases their fees, as follows: "in addi-

tion to the fees now allowed by law, the justices of the peace

shall be entitled, for the trial of all sums over five pounds, viz:

For issuing a warrant, §0 12 5

For giving a judgment, . * • • 12 5

For issuing an execution, . • • * 12 5

For recording his judgment, . . • 12 5

An appeal was allowed from this judgment to the circuit

court of the county, where it was to be docketed as an original*

and like proceedings had on it*

The trial -by jury was not provided for in this act, which

exposed it to be declared unconstitutional by the court of ap-

peals; whence it was afterwards amended so that either party-

might have a jury if they desired it—and hence the law has

been constitutional, say the court.

There is no reason why the law should not be constitutional*

only, as it has been shewn, a justice of the peace is not a court;

nor can the legislature erect a court, and fill it with one, or

more judges; nor can they make a court of any man, by giv-

ing, or attempting to give him jurisdiction by law.

When the legislature have in due course of law, established

a court, they may prescribe its jurisdiction within the consti-

tution; but the governor, by and with the advice and consent

of the senate, is~ to appoint the judge, or judges: so says the

constitution*

At this session, the occupying claimant law passed 1797,

was amended. Rents were not to be allowed, prior to

the rendition of a judgment, or decree, as the case might

be, at law, or in chancery, in favour of the better claimant:

hence it was made the interest of the party in possession

tinder a bad claim, to postpone and put off a final decision,

as long as possible; which the rents of the land enabled

him to°do. There was no saving of the rents to those who

had commenced suits under the former law, which entitled

VOL. Hi iU „
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them to rents, if successful, from the time the suit was institu-

ted, as an offset to improvements made on the land. The
amendatory act, left the party suing, under the necessity of

paying for all improvements, however useless, which the occu-

pant should have put on the land at any time, or of surrendering

his title to it, at the woodland price. Other changes were made, of

but little importance, only as they contributed further to evince

the progressive encroachments on the rights of real estate.

All seminary lands were by act of this session, permitted to

be sold, through the instrumentality of the county courts.

"An act more effectually to suppress the practice of duel-

ing,
1
' was passed at this period. The method proposed, and

enjoined, was, to require of all legislators, governors, and jud-

ges, in short, of all civil and military officers, an oath "that he,

or they (as the case might be) have neither directly nor indi-

directly, given, accepted, or knowingly carried a challenge to

any person or persons, to fight in single combat, or otherwise,

with any deadly weapon, either in or out of this state, since

the 1st of April, 1812; and that he or they will neither direct-

ly nor indirectly, give, accept, or knowingly carry a challenge

to any person or persons, to fight in single combat, or otherwise,

with any deadly weapon, either in or out of this state, during

their continuance in office." And upon their refusing to take

the oath aforesaid, their office was to become vacant, and to be

filled in the same manner as if the party refusing had resigned.

Thus was the foundation laid for a new system of legisla-

tion—by way ofamendment, and indulgence, from time to time,

as application might be made. While, and it will be mentioned

now, as not worthy of notice hereafter, that in the session of

eighteen hundred and twenty-three, two of the members of the

house of representatives refused to take the oath, and were

permitted to take and retain their seats throughout the session,

They were members of a majority, hereafter to be better

known in the transactions of that year, by the name of the relief

party; and afterwards, as judge breakers.

"An act to provide for the ascertainment of the boundary

line between this state and the state of Tennessee." is abun-
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dantly indicative of the object. The means proposed for its

attainment, were "the appointment of two commissioners on the

part of the state, who, with the commissioners to be appointed

on the part of Tennessee, were to run and mark the line be-

tween the two states agreeably to the charter ofking Charles II.

and acknowledged by the twenty-fifth section of the declara-

tion of rights, in the constitution of the state ofNorth Carolina;

and also acknowledged by the twenty-second section of the

declaration of rights in the constitution of Tennessee: begin-

ning on the top of Cumberland mountain, at thirty-six degrees

thirty minutes north latitude, when accurately taken; and

from thence to run west a right line, in thirty-six degrees,

thirty minutes north latitude, so far as not to run into the lands

claimed by the Indians."

But there had been a line run by Doctor Walker, as here?

tofore stated, upon different ground, which had been ascer-

tained to be in favour of Tennessee; and which may be

assigned as the reason why the commission failed of its purpose.

The line of Walker was claimed by Tennessee, as having al-

ready delineated the charter of boundary to the Tennessee

river; which limited the lands claimed by the Indians, and

over which it was not proposed to extend the line: therefore,

there remained nothing to be done.

Interest was allowed to be computed on judgments for dama-

ges rendered for all contracts in writing, for money, or tobacco,

where execution should be delayed by dilatory proceedings

on the part of the defendant, with a view to further litigation,

if in the end the judgment was sustained. An important change

in that part of the remedial system favourable to justice, and

hence the more to be noticed; for it will afford a striking con-

trast with other acts touching the administration of that sub-

ject; which, it would seem, could only at intervals make suc-

cessful efforts to reclaim her rights.

"An act to suppress private associations for the purpose of

banking." The practice hereby attempted to be suppressed,

was, no doubt, the commencement of great evils. The means

proposed, were by assigning penalties on those concerned in
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banking: and had the law been executed, would no doubt

have put a stop to that species of fraudulent speculation. In

future the subject will merit further attention.

"An act fixing the ratio and apportioning the representation

for the ensuing four years," gives the following result, viz:

seven hundred qualified voters for each representative ; eighty

representatives, and thirty-one senators. At this time there

were fifty-six counties, among which the representatives were

distributed a,s follows:

"From the county of Adair, one; from the county of Barren*

two ; from the county of Boone, one ; from the county of Brac-

ken, one; from the county of Bourbon, three; from the county

of Breckenridge, one; from the county of Bullitt, one; from

the county of Bath, one ; from the counties of Butler and Gray-

son, one; from the county of Caldwell, one; from the county

of Clarke, two ; from the county of Campbell, One ; from the

county of Christian, two; from the county ofCumberland, one;

from the county of Clay, one; from the county of Casey, one;

from the county of Fayette, three; from the county of Floyd,

one; from the county of Fleming, two; from the county of

Franklin, one; from the counties of Greenup and Lewis, one;

from the county of Garrard, two; from the county of Gallatin,

one: from the county of Green, two; from the counties of

Hopkins and Union, one; from the county of Hardin, two;

from the county of Harrison, two; from the county of Henry,

one; from the county of Henderson, one; from the county of

Jefferson, two; from the county of Jessamine, one; from the

county of Knox, one; from the counties of Lincoln and Rock-

castle, two ; from the county of Logan, two ; from the county

of Livingston, one; from the county of Mercer, two; from the

county of Madison, three ; from the county of Muhlenberg, one

;

from the counties of Montgomery and Estill, two; from the

county of Mason, two; from the county of Nelson, three;

from the county of Nicholas, one; from the county of Ohio,

one; from the county of Pulaski, one; from the county of

Pendleton, one; from the county of Scott, two; from the coun-

ty of Shelby, three; from the county of Woodford, two; from
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the county of Warren, two; from the county of Wayne, one;

from the county of Washington, three."

"An act to amend the act entitled 'An act to amend the law

respecting cut money.' '" The fourth section of the amended

aet was repealed. That enacted, that cut money should not

be received into the treasury after the 1st of April, 1812.

The present act authorized its reception by weight, for three

years from its passage.

The law for taking in lists of taxable property, was again

amended. The amendatory act has only six sections; which

principally relate to the duty of the commissioners, requiring

them, among other thing?, to call on widows and infirm per-

sons, for their lists—while the rest of the people, are to meet,

or call upon them; subject to a fine upon his report to the

county court, in case of failure.

The revenue of the year, still on the increase, found the

consumption equal to its product: expenditures may be set

down at something less than ninety thousand dollars.

After the lapse of fifteen years of peace with the Indians, the

fruits of General Wayne's victory and of Jay's treaty, the war

was roused again, in October and November, 1811, by General

Harrison. This gentleman, a native of Virginia, and the son

of one of her former governors, became when young an ensign

in the army, and a member of General Wayne's family. Pos-

sessing a versatile genius, he passed with much facilitv into

the confidence of General Wilkinson, who served with and suc-

ceeded Wayne; although the two were in the relation of ene>

mies in fact, and opposites in character. Harrison, in the sequel,

holding various military situations from time to time in the fron-

tier territories, was made governor of Indiana, superintendent

of Indian affairs, and commissioner of the United States for the

purpose of buying Indian lands. Offices which, it is believed,

should never be united; because they are but too subject to

minister to each other's abuse. The governor holds the milita?

ry power; the superintendent pays pensions, or annuities; the

commissioner, by treaty, creates them, and stipulates payment

in money, clothes, ammunition, &c: creating thus, a circle.
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on which he may take the rounds; and on different points of

which, he may accumulate, or dissipate, the objects of hispas=

sions, for war, avarice, or debauch, as they shall happen to

preponderate, and opportunities present themselves.

It may perhaps be said, the war of 181 1 was fermenting in

the remnants of dissatisfaction, which ensued the treaty of

Greenville, from that time; and that if General Harrison had

not commenced it, the Indians would. Besides that this asser-

tion, if made, has no evidence adequate to a rational support

when applied to the war of 1811, it is well known that the

Indians had been made easy as to the only circumstance about

which they had expressed discontent; their independence as

nations; which was apparently implicated by that treaty.

—

The project of a general confederacy among them not to sell

any more land by partial treaties, nor without the consent of

the confederation, had not offensive war for its object; al-

though resistance to encroachment, was undoubtedly one of

its primary principles.

In any other than Indians, an idea so worthy of the most ar-

dent patriotism, and ofthe most enlightened policy, would have

merited a prompt adoption, and should have conferred immor-

tality on its author. It is sometimes a resource of the weak

as;ai«st the strong. Had it been reduced to practice by the

Grecian states, they could not have been enslaved by Phillip

—

while the United States, now the rival of imperial crowns,

without its fraternising influence, would still have been Bri-

tish colonies. To civilized Americans, to all weak nations, the

principle offederal anion, where consolidation cannot be admit-

ted, is a prize of inestimable value ; and to be realized if prac-

licable.

It has often been said, that the Indians had been stimulated,

and prepared for war, by the British, and that General Har-

jison only anticipated the blow.

Justice requires that truth only, should be told, or believed*

That the British expected the United States to declare war

against them for some time before it was done, and in that

event intended to employ the Indians, are facts not to be que§-
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tioned. That they intended to begin the war, would, if asser-

ted, require proof:— not that there is supposed to be any

thing in their morality to render it questionable, but an invin-

cible objection to it is found in their interests at the time; as

connected with their European wars, and their weakness on

the American continent.

The same sense of weakness, without doubt, induced them

to engage the Indians in case of hostilities. Nor does any de-

clamation on the side of the United States' government, com-

pensate for the folly of making war on those Indians, in advance,

rather than conciliating them: and even holding out to them

the idea of employment, in case of war with Great Britain,

If the United States wanted the humanity to restrain them

from carrying war, (its consequences were not to be restrained,.

into a dependent, but unoffending territory, they can merit b»l

little credit with the man of reflection, for omitting, or in tit

first instance, refusing, to engage the Indians in the field, in th«

event of war. Besides, knowing that the British had more in-

terest and influence among the Indians, than they had ; the

party in power might cautiously reserve to themselves the

right of censuring a conduct on the part of the British, whie^

was to give them credit with their adherents in proportion as

they had abstained from both the example and imitation of

their opponents, at whatever loss.

Not, however, to forestall the subject, butcareiully to attend

to the facts, which are known; it is to be stated, that the first

human blood spilt after the peace of 1795, between the par-

ties to this war, is believed to have been that of one, or more

Indians, killed within the present state of Indiana, by apart/

from Breckenridge county, in 1806 or 7: about which a prose-

cution was attempted by the attorney for the United States.

A rescue, after arrest, being effected, a prosecution was alst>

commenced against those concerned, for that; but afterwards

dismissed, for want of law to support it, as it was thought, by

an order from the attorney general, communing with President

Jefferson, who sanctioned the noli prosequi.

If there was any instance before this, of an Indian's killing

any white person^ it is thought not to have gotten into print, the
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receptacle for such things: nor is any tradition of the faci now-

recollected. The peace, certainly was not violated on the part

of the Indians, or it would have heen known, and recorded.

To turn a little back—In 1809, Governor Harrison held a

treaty with the Delawares, Miamies, and Potawatomies, from

whom he purchased for the United States, a large territory

lying on both sides of the Wabash, and extending up the river

for sixty miles above Vincennes. Previous to this time, and

for about one year, the Prophet, a. chief of the Shawanee tribe,

and brother to Tecumseh, had led a band, or colony, of several

hundred men, to the north bank of the Wabash, opposite Tip-

pecanoey where they were settled, and living, when the

aforesaid treaty was concluded at fort Wayne. And although

this carried the territorial line within about thirty miles of the

Prophet's town, he had not been invited to the treaty.

It is not asserted, that Governor Harrison, was bound to no^

tice, and respect his occupancy, his hunting grounds, or the

boundary claimed by him. Nor will it be insisted, that the

Prophet, and his adherents, were bound to preserve their re-

spect, or good temper, towards Governor Harrison. It is not

always that little men are insensible to the slights and disre-

spect put upon them by the great man. Nor is feeling of this

nature less acute in the unlettered man of the forest, who has

been elevated to command, than in the more polished citizen,

under similar circumstances. Could Governor Harrison have

seen his equal in the Prophet, he would undoubtedly have res-

pected his rights, both territorial and magisterial; but, thought

weak, he was treated with inattention, if not with disrespect.

What must have also heightened the chagrin resulting from

these transactions, in both the brothers, is, that even Tecum-

seh was not at the treaty, and that it was in direct contra-

vention of the grand principle of union, and common property;

which they had both embraced with the utmost fervour, and

were exerting, each in his own way, the full force of his go

nius to effectuate.

Very soon after this treaty was made, the discontents of both

Tecumseh and the Prophet, were openly and repeatedly ut-

tered. Their experience could but teach iheaij that when
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boundaries were once prescribed to the white people, they were

soon filled up, and then pressed to be extended, or soon over-

leaped. They could but apprehend, that they would in a

short time have the Long Knife for their neighbours, or be

compelled to remove again, as they had previously been from

Greenville. While the utmost uneasiness and discontent were

observed to pervade their councils.

By way .of repelling complaints, Governor Harrison said, "it

never had been suggested, that they could plead even the title

of occupancy to the lands"—which however, before the claim

was made, as he had not given them a day of hearing, wherein to

make it, the land was conveyed, by formal instrument, to the

United States. Notwithstanding this very cogent reason of the

governor, which implies a statute of limitations, and as much
of the common law doctrines of disseisin as Tecumseh or the

•Prophet may be supposed to know—but who cannot be dis-

graced by adhering to the right of possession; as that is, even

at common law, the last link in the chain of title, the keystone

in the arch of conquest; that possession they had, and that

should have been respected. When did not possession consti-

~tute Indian title? When was more than possession ever re-

quired to evidence such title? unless it was by Governor Har-

rison? What records of courts leet, or courts baron, had the

Miamies, to produce to Governor Harrison, whereby to esta-

blish their right? But "their property had been acknowledged

by the rlrst white people."

That might have been for twenty years, and twice as much,
and their title then, not a year old, as good as it was the day

before the Prophet dispossessed them. For, all the law learn-

ing displayed by the governor on this subject notwithstanding,

it may be safely affirmed, that the possession of the Prophet and
his tribe, was not the possession of the Miamies; but that the

possession, being in the case the sum and substance of right and
title, was in the nearest hunters. And a decisive evidence of

it, if more was wanted, is, that the Miamies remonstrated,

and theProphet would not give up—but continued to hold, as

a conquest, if you please, both town and country.
VOL. II. N**
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The just and upright governor, after all, that none should

have aught against him, at the great man's palace, or the little

man's pen, cites Tecumseh to Vincennes, his own stronghold,

to make known his claims; and mocks him, with a taunt, that

if he can establish his claim to be "good," his honour being the

j udge, he shall have his land, or an equivalent. An equivalent !

!

to the high-born soul of Tecumseh; an equivalent for a coun-

try!!! The governor might conceive it! Tecumseh could not.

Hear what the noble savage said, when in audience:

"It is true I am a Shawanee. My forefathers were warriors;

their son is a warrior. From them I only take my existence;

from my tribe I take nothing. I am the maker of my own for-

tune; and oh! that I could make that ofmy red people, and of

my country, as great as the conceptions of my mind, when I

think of the Spirit that rules the universe. I would not then

come to Governor Harrison, to ask him to tear the treaty, and

to obliterate the landmark; but I would say to him, Sir, you

have permission to return to your own country. The being

within, communing with pas* ages, tells me, that once, nor until

lately, there was no white men on this continent; that it then

all belonged to red men, children of the same parents, placed

on it by the Great Spirit that made them, to keep it, to traverse

it, to enjoy its productions, and to fill it with the same race

—

once a happy race; since made miserable by the white people;

who are never contented, but always encroaching. The way,

and the only way, to check and to stop this evil, is, for all the red

men to unite in claiming a common and equal right in the land

;

as it was at first, and should be yet; for it never was divided,

but belongs to all, for the use of each. That no part has a

right to sell, even to each other, much less to strangers; those

who want all, and will not do with less."

He said, "That the white people have no right to take the

land from the Indians; because, they had it first, it is theirs;

they may sell, but all must join; any sale not made by all, is

not valid: the late sale is bad; it was made by a part only:—

part do not know how to sell; it requires all, to make a bar-

gain for all. That all the red men had equal rights to the un-
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occupied land; that the right of occupancy, was as good in one

place as in another; that there could not be two occupations

in the same place; that the first excluded all others: that it

was not so in hunting, or travelling; for there the same ground

would serve many, as they might follow each other all day:

but the camp is stationary; and that is occupancy; it belongs

to the first who sits down on his blanket or skins, which he has

thrown upon the ground; and till he leaves it, no other has a

right."

And having thus explained his right to the land in question,

he seated himself among his warriors. The governor, though

self-constituted judge, rose, and made reply. He said, "That

the Indians, like the white people, were divided into different

tribes, or nations; and that the Great Spirit never intended that

they should form but one nation, or he would not have taught

them to speak different languages, which put it out of their

power to understand each other;—and that the Shawanees,

who emigrated from Georgia, could have no claims to the lands

on the Wabash, which had been occupied far beyond the me-

mory of man, by the Miamies." It will be perceived, that this

was mere evasion, and no refutation of the claim asserted to the

land by Tecumseh: who made no pretension to it as a Shawa-

nee; but as an Indian, or red man, by occupancy, or actual pos-

session ; and rather on behalf of the whole race, than ofany par-

ticular nation. The governor, having said this much, sat down,

to have it interpreted: when Tecumseh, hearing it repeated in

his own language, exclaimed, "It is all false
;

n and giving a

sign to his warriors, they sprang upon their feetr and laid their

hands on their tomahawks and war clubs. A large concourse

of unarmed citizens attended the governor; who, expecting an

assault, took au erect posture, and seized his sword to defend

himself: a pause ensued. An officer brought up an armed

party, of twelve men, who had been posted near as a guard.

The governor then told Tecumseh, that "he was a bad man;

that he would have no further talk with him; that he must

return to his camp, and set out for his home immediately* The
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conference being thus abruptly ended, Tecumseh leisurely

withdrew; nota little angry with the governor; and yet even
more mortified, by a conviction, that his own behaviour was
wrong. That night, he remained in his camp—while the go-

vernor ordered in two companies of militia, to aid the regulars,

outnumbered by the Indians. Early next morning the inter*

preter was sent for by Tecumseh; who apologized for his past

behaviour, and requested the governor, to renew the confe-

rence. The governor, first making all due military prepara-

tions, consented to receive Tecumseh, and his attendants.

The leader, said, that he had no intention of offering violence;

that the feint was made on the suggestion of some white men r

who thought the governor timid. He was asked, if he had any

other grounds than those already stated, on which he claimed

the land that had been sold and ceded to the United States' by
the last treaty. His reply was, "No other." The governor,

determined not to allow the claim in any shape or character,

left Tecumseh to infer it, by asking him, if he was resolved to

make war if the land was not relinquished by the United

States; and by conjuring him, as he was a great warrior, not

to dissemble his intentions. A sarcastic smile, disclosed an

equal contempt for the compliment, and the insinuation ; which

was immediately succeeded, in a tone of impressive gravity,

"It is my determination: nor will I give rest to my feet^ until

I have united all the red men in the like resolution."

Thus ended this famous session, of Governor Harrison's pro-

jecting. And it may be said, from this time, each side con-

templated war. With confidence it may be affirmed, that, on

the part of Tecumseh, war was suspended in his mind, upon

the condition of his acquiring force by the union of the Indians,

or the commencement of hostilities between the United States

and Great Britain. On the part of General Harrison, there

was already generated, a willingness to begin hostilities, should

Tecumseh's Indians, under the ostensible control of the Pro-

phet, refuse, or decline, to obey his dictation. He might think

such a course right in a political point of view, or necessary for
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the safety of the frontiers; he had even manifested some pas-

sion for military fame: it could not well fail to add to both his

patronage, and emolument, should a war take place. It is not,

therefore, to be imagined, that the governor viewed its ap-

proach with any desire to ward it off. In fact, it required but

"little more to be done, to obtain the decision of peace, or war:

nor was that acquisition very long suspended*

It did not depend upon the mere rumour of common fame,

but was asserted in well written documents, that his honour,

the governor, had an interest in a store, out of which Indian an-

nuities were often paid, at enormous prices: which gave much

discontent-, but which, ensured no redress. The Indian, but

too apt to confound injustice with robbery, might even lose

his good temper, as he felt himself deprived of his clothing, or

other expected supplies, or discovered them to be of bad qual-

ity, and but of little use, although delivered to him at a high

price.

It has been asserted, in so many words, that in the winter

and spring, 1811, that several murders were committed—but

no name, place, or date, is given. And while this affirmation

©i* murder by the Indians on the frontiers, may possibly be true.

i
f is confessed, that the fact would have been rendered the

more probable, had it been stated with more circumstances.

It is however the less probable, as the assertion was not accom-

panied bv any account of a demand for the murderers, bat only

general assertions made applicable to any other species of de-

predation: while it is said, that a militia officer, somewhat more

particular, was sent, by Governor Harrison, to demand horses,

that were stolen; and which, it is added, were not surrendered.

Besides, it was asserted, at the time when disputes took place

at Vincennes, about the origin of the war, "that no murder had

been committed by the Indians on the white people', previous to Go-

vernor Harrison's march in September or October of the year 181 li?

And certain it is, that previous to that time, it was not said,

nor understood, that war had existed for the last sixteen years.

In the course of that year, it was, that a second formal inter-

view took place, at Vincennes, between Governor Harrison
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niid Tecuihseb, at the instance of the latter; when each was

attended by his warriors; partially armed, by previous ar-

rangement. Where, under the denomination of side arms, the

governor's dragoons carried pistols in their belts—at the sight

of which, it was thought, that Tecumseh was uneasy, on meet-

ing with what he did not expect to see; a species of arms of

much import, and for which he had no equivalent—his people

having left their firearms, bringing only war clubs, tomahawks,

and knives. The dragoons, as a matter of course, had their

swords; and these, it is probable, were the side arms which

Tecumseh expected. It is clear, the arming was unequal—

and that some men, ofmore caution and less firmness than Te-

cumseh, would have remonstrated against the odds, if not

against the deception. The conference, however, took place

between the rival chiefs. The governor complained of depre-

dations committed by the Indians of Tippecanoe; the refusal

oa their part to give satisfaction; and the accumulation offeree

at the place, for the avowed purpose of obliging the United

States to surrender the lands obtained by the last treaty. Te=

cumseh, in his answer, denied that he protected depredators;

but admitted, and vaunted in his design of forming all the na-

tions into one grand confederacy, for the purpose of stopping

the encroachments of the white people, upon the country com-

mon to the red people. He said, "He viewed as a mighty -ma-

ter, the policy pursued by the United States, of buying all the

land; that it threatened his people, as a high flot*i, ready

to burst its bounds, and cover them with a total ruin. .That to

stop this deluge,' he was trying to form a dam, by uniting all the

tribes, to prevent each particular one from selling any land to

the white people. For, said he, every sale opens new chan-

nels to the approaching inundation; which, in time, will over-

flow the whole country. But this mighty water must be ret

sisted: I have undertaken, and stand bound to do it. I go to

see the nations, and to call them to the great work—both the

old men and the young, the warrior and the hunter. And if

your Great Father, who sits over the mountains, drinking his

wine j does not tell you to give up the Wabash land; he mil
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compel you, and me, to fight for it: when fountains of blood will

flow, as rivers of water for quantity. You shut your ears

—

you hear me not: I am gone."

IfTecumseh had meditated a coup de main on Yincennes.

as some have suspected, he was prevented by the vigilance of

Governor Harrison.

But it seems more consistent with his character, to impute

his visit to a desire of making another, and the last effort, by

negotiation, to obtain a retrocession of the land: for it is cer-

tain, he was not ready to begin the war; and at that time,

avowed he was on his way to solicit allies and confederates, to

his grand scheme for stopping the encroachments of the white

people on the Indian lands. The importance and utility of

this project to the Indians, had, doubtless, rendered its success

probable to the ardent and vigorous mind of Tecumseh. Peace

he preferred, if with peace the land could be recovered ;
but if

not, war, as an alternative, was completely embraced in his

system of policy.

While at Yincennes, passing near Winnemack.and pointing

to him, "There," says Tecumseh, "is the Mack dog, that makes

lies and tells them, to cause while men and red men, to hate

each other.*"

This Winneinaek, a notorious villain, had the reputation of

Governor Harrison's confidence. Through his agency, stones

of the intended hostilities of the Prophet, could reach fort

Wayne, Chicago, Kaskaskias, and St. Louis, nearly at the same

time. And from thence, Governor Harrison, by means of the

different agents, would of course receive accounts of these ru-

mours, as it were, almost simultaneously. It was not his busi-

ness to conceal the intelligence; the effect of its propagation

on the public feelings, is easily conceived—the country was

kept in a state of alarm. This is thought to have comported

with the main design.

Tecumseh, from Yincennes, proceeded on his mission to the

southern tribes: and after visiting the Cherokees, Creeks,

Choctaws, and Chickasaws,he crossed the Mississippi, a- d
•

sued his route northwardly, to the river Dentins; and t:
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returned to the Wabash, the next year, to witness and deplore

the ruin of his brother, the Prophet, and his adherents. He had

not expected it from Governor Harrison; Tippecanoe was on

the land of the red people^ to which the white had not yet made
claim; he had charged his people not to begin a war; and he

had not been present to direct their defence, when invaded*

He felt the injury; none could feel it more: he felt the want

of forces; the strength of his adversary; and that which seem-

ed lost to others, their country, remained to him the dearest

object of his hope and confidence. Its fate was to him an agony

of expectation.

Governor Harrison had, without doubt, coeval with the last

conference at Vincennes, adopted definitively his line of con-

duct in relation to Tecumseh's Indians. A war, was contem-

plated as the consequence, and embraced within the design.

It was a part of the means to effect the end, to alarm the peo3

pie of the territory, as a medium through which to influence

the general government; whose sanction was indispensable to

success. Nothing was of easier execution, than this part of

the scheme. The agency of Winnemack, and such men, was

an obvious resort—exaggerations were common. It has alrea-

dy been suggested, that no murders, by. these Indians, though

there might have been by Missouries, had been committed

—

horses, it is admitted, were stolen; or found in the woods, and

carried away by Indians. ft: was not unreasonable, to expect

more serious depredations, even should it extend to murder.

Caution is prudence; prevention is better than cure. The
governor possessed the laudable desire of being thought "the

father of his people;' 5 and to apprize them of their danger,

while he shielded them from it, could but ensure to himself,

their confidence and eulo^i urns: to these he aspired.

There was, soon after Tecumseh went to the south, fresh

alarms spread throughout the territory; even the people of

Vmcennes, were persuaded to be afraid of the Tippecanoe In-

dians. To relieve thenr^ a general meeting of the militia was
railed, certainly with the approbation, if not by the order of

the governor. This meeting being furnished with the appro*
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should hear, not forgetting the necessary compliments to the

governor—they were promptly passed ; and without loss of time,

transmitted, by his excellency, to the war department. These

resolutions were accompanied by a strong remonstrance against

the inhabitants of Tippecanoe, who were styled a banditti—
and possibly very justly—who should not be permitted to re-

main on the frontiers. These proceedings, had the most entire

success, with the cabinet at Washington.

The 4th regiment of United States' troops, then posted on

the Ohio, commanded by Colonel Boyd, was ordered to Vin-

cennes, and placed under Governor Harrison; who was also

authorized to add to the force, by calls on the militia—to take

measures of defence—"and as a last resort, to remove the Pro-

phet and his" followers, by force." It is useless to question the

propriety of such order—then let it pass.

From the moment the governor received these instructions,

with a disposition for war, he perceived that he was made the

master of the public peace. His next step, was to assemble

his army—and then, to march against Tippecanoe: where he

was to negotiate the removal of a nation, or by extirpation,

"punish their disobedience." His proclamation of the intended

enterprise, drew from Kentucky, some of her most ardent sons,

as volunteers; and the battle of the 7th November, 1811, be-

came a practical commentary on the governor's skill in diplo-

matics, and military tactics.

Minute details of occurrences out of Kentucky, do not be-

long to this history; nor would the preceding review of the

measures which led to the war, form a part of it, but for the

share taken in it by Kentuckians; while their connexion with

the governor, afterwards General Harrison, and his agency in

producing hostilities, have entitled him to a place in it; which

it would he affectation to deny, and injustice to withhold; and

in which his subsequent transactions will keep him, as one of

the most prominent, if not the most efficient characters in the

exhibition. Of the few Kentuckians in the action, which was

fought in the night, with singular bravery, and considerable

VOL. II. 0**
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loss, the most distinguished for talents, and a promise of future

greatness, was Joseph H. Daveiss, who died the next day of

his wounds. Colonel Owen, was killed in action—and proba-

bly one or two other Kentucky volunteers, who are not known.

Of Colonel Daveiss, it would be an unpardonable omission

not to say more. The varied expression of regret which burst

upon the public eye, in prose and verse, in elegy and eulogium,

gave ample testimony of the impression which the splendour of

his talents, and the elevation of his character, had made on the

hearts of his associates ; while the grateful reception of them by

the public, gave demonstration of the admiration and esteem

in which their subject was held. Says one : "Among those who

are reported to have fallen in the late engagement, is Joseph

Hamilton Daveiss, Esquire. Influenced by a love of country,

and an ardour for military service, he joined the troops under

Harrison as a volunteer. The governor gave him the com*

mand of the cavalry. His person was of the happiest cast-

Nature had stamped "the man," throughout his whole contour.

In his bodily conformation, she had been bountiful; in the con-

texture of his mind, and all its attributes, she had been prodi*

gal. He had improved her gifts. He was a lawyer by profes-

sion: but he was more than a lawyer; he was a statesman, and

a hero. Rich in all the learning of both, he was well qualified

for either: but the propensity of his mind was strongly to the

military life. He had indulged that propensity, and formed

himself for that life upon the best models of ancient and modern

times: he could not, therefore, but be well qualified for the

station in which he was placed."

Again: "In the fall of Colonel Daveiss, the nation has sus=

tained an irreparable loss. We may truly say, in the language

of an ancient people, 'A great man has this day fallen in Israel.*

With him, alas! fell many brave men, whose loss will be exten-

sively and lastingly deplored by their friends and their country."

Says another, his companion in arms: "We have lost!—how
shall I express it without rending the heart unable to support

the shock?—the excellent—the brave—I may say. the great

Colonel Daveiss is no more. The late engagement ofGovernor
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Harrison, has proved fatal to many who followed this great and
inestimable man."

Of the various elegiac poems produced by the death of Col.

Daveiss, and dedicated to his memory, it is worthy of remark
that one was from the hand of the reverend Bishop Badin.
In another, the colonel was compared to Epaminondas, illus-

trated by the following note, viz: "Each in their spirit and for-

tune was great; both born poor, both learned, both brave, both
mortally wounded in an heroic exertion to turn the doubtful

scale of contest in favour of his own party, both lived to see it

effected ; and both died childless, exulting in the glory of their

country."

The governor had now tasted of victory, sweetened with
blood ; which appeared to sharpen his appetite for more. His
vanity more than fermented, it blubbered over; the country

was filled with his letters—and the press teemed with his ac-

counts of the battle; in which he sometimes forgot to be con-

sistent.

Yet, all this would have been pardonable, had it not appear-

ed, that in seeking to justify himself, for beginning the war, his

further aim was to inflame the minds of the people, and to mis-

lead their judgments, in a most critical period of the diplomatic

contest with Great Britain; by representing the Indians as act-

ing under British influence, in committing depredations on the

American citizens, and giving out, as an evidence, that they

were supplied with "British muskets, and glazed powder"

—

when it was a notorious fact at Vincennes, that they had been
supplied with similar powder, at that place, with the gover-

nor's express permission. Besides, they had the right to buy
their firearms, and ammunition, wherever they pleased, as well

as in the store kept by the governor's partners. A continuance

and extension, of the Indian war, were but the necessary conse-

quences, of these dispositions. While it is believed* that nei-

ther truth, justice, nor the public good, were promoted by them.

War, should ever be avoided, and detested, when unnecessary.

Those of aggression are seldom otherwise. But the weak, are

ever to be, a prey to the strong; the ignorant, to the artful,
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Could Tecumseh have written, as well as Governor Harrison,

history might convey the whole truth to posterity: at present

it is defective.

A principal point in this narrative, lias been, to ascertain the

real aggressor in this war; as being equally necessary to form

a right estimate of personal character, as of public justice:

and, if possible, to inspire circumspection, in both governors,

and the governed, of every degree in the United States; in-

volving Kentucky j in all future occurrences of the kind,

It is not supposed, that the United States should have yielded

to the doctrines advanced by Tecumseh, and surrendered the

land claimed, because all the Indians, or even a majority of

them, had not agreed to the sale. On the contrary, the utter

impracticability of the proposition, renders it inadmissible.

Yet, at the same time, a war, depending upon the prewous

adoption of the project by all the tribes, could not be appre-

hended as imminent. Tecumseh's absence was suspensive of

hostilities; and a proof that he did not intend its speedy con>

mencement.

It is not, however, to be imagined, that even a strong nation,

is bound by any ties of forbearance to await an actual blow,

from a weak one; when it has certain information, that a de-

termination is formed to strike at a given time, or on a certain

event, near at hand. But it is contended, that a great state

constantly encroaching upon one that is small, and whose very

vicinity is dangerous to such small state, can never be justifia-

ble in making war, until after proof of hostile aggression, re-

fused to be redressed upon proper application, in a peaceable

way. That any other course, and especially that adopted by

Governor Harrison, implies the right, ana bears the means of

extirpation. A principle, as detestable, as savageism itself.

It is perceived, in the subsequent conduct of the United

States, that as if ashamed of what was done, and cause they

had, the 4th regiment was recalled, and Governor Harrison

left to sustain the war he had created, with his militia, and

upon his own responsibility. For although the Indians mani-

fested their sense of the condition in which they had bees
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piaced, by continuing the war, early in the spring, 1812, on
the inhabitants of Indiana, so that they had taken twenty, or

more scalps, before the 1st of June, and returned to Tippe-

canoe, where they commenced raising corn, yet the governor

was refused the order of the war office, to his proposal "for

raising a mounted corps, with which again to assail them." In

this situation, the governor, naturally loquacious, and pressed

by his citizens for protection, not only filled his own territory,

but Kentucky and the neighbouring states, with his cries of

danger, battle, or murder! The Kentuckians, more attentive

to the voice of distress, than the laws of their country, volun-

teered to the number of sixty or seventy 'men, under the com-

mand of Colonel Anthony Crockett, and Captain John Arnold,

and were marched to Vincennes, to see what was the matter!

And ten days after, they marched home again, to tell they

knew not what—leaving the governor and his people, in the

siids, which he he had made for them to beat into bubbles.

In the mean time, Tecumseh appeared at fort Wayne, grave,

dignified, and reserved: he adhered to his former opinions,

which were briefly expressed--and he let fall some expres-

sions in relation to Governor Harrison, that marked his sense

of injury, with a feeling of resentment, which nothing but re-

taliation could abate. He requested some ammunition for his

own use, from the commandant. This was refused. He then

said, he would go to his British father, who would not den}'

him. He paused— appeared absorbed in his own reflections

—

then giving expression to his countenance, he raised the war-

whoop, flourished his tomahawk, and departed; a determined,

but magnanimous foe. If some of the means lavished upon

Governor Harrison, had been employed to secure the friend-

ship of this distinguished Indian, the government could but

have found him useful.
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CHAP. XIL

General Harrison's official account of the battle of Tippecanoe—-

Impartial examination of General Harrison's conduct, end accounts

in relation to the said battle— The last communication of Governor

Scott, $c

[1811.] The accounts of battles, always interesting to hu«,

manity, as well as to men of military science, has ever been the

favourite theme of history, and cannot be omitted in this.

While it must be supposed, that although every general is

not a historian, yet when he assumes the office, that as to him-

self at least, he has done no wrong; and intending to exhibit an

examination of both his conduct, and, his account of it, when

it was fresh in its laurels, the whole of both will be pub-

lished, rather than either should be accused of partiality by an

abridgment.

They follow in order, and will serve as a prologue to the

general's subsequent achievements.

"Vincennes, 1 8th November, 1811.

"Sir: In my letter of the 8th instant, I did myself the hon-

our to communicate the result of an action between the troops

under my command and the confederation of Indians under the

control of the Shawanee Prophet. I had previously informed

you in a letter of the 2d instant, of my proceedings previously

to my arrival at the Vermilion river, where I had erected a

block-house for the protection of the boats which I was obliged

Id leave, and as a depository for our heavy baggage and such

part of our provisions as we were unable to transport in wag-

ons. On the morning of the 3d instant I commenced my
march from the block-house. The Wabash above this turning

considerably to the eastward, I was obliged in order to avoid

the broken and wooden country which borders upon it, to

change my course to the westward of north, to gain the prai-

ries which lie to the back of those woods. At the end of one

day's march, 1 was enabled to take the proper direction (N. E.)
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which brought me on the evening of the 5th to a small creek at

about 11 miles from the Prophet's town. I had on the prece=

ding day avoided the dangerous pass of Pine creek by inclining

a few miles to the left, where the troops and wagons were cros-

sed with expedition and safety. Our route on the 6th for about

six miles lay through prairies separated by small points of woods,,

"My order of march hitherto had been similar to that used

by General Wayne; that is, the infantry were in two columns

of files on either side of the road, and the mounted riflemen and

cavalry in front, in the rear and on the flanks. Where the

ground was unfavourable for the action of cavalry they were

placed in the rear, but where it was otherwise they were made

to exchange positions with one of the mounted rifle corps. Un-

derstanding that the last four miles were open woods, and the

probability being greater that we should be attacked in front

than on either flank, I halted at that distance from the town and

formed the army in order of battle. The United States' in-

fantry placed in the centre, two companies of militia infantry

and one of mounted riflemen on each flank, formed the front

line. In the rear of this line was placed the baggage drawn

up as compactly as possible; and immediately behind it a re-

serve of three companies of militia infantry. The cavalry

formed a second line at the distance of three hundred yards in

the rear of the front line, and a company of mounted riflemen,

the advanced guard, at that distance in front. To facilitate the

march the whole were then broken ofFin short columns ofcom-

panies, a situation the most favourable for forming in order of

battle with facility and precision. Our march was slow and

cautious, and much delayed by the examination of every place

which seemed calculated for an ambuscade. Indeed the

ground was for some time so unfavourable, that I was obliged

to change the position of the several corps, three times in the

distance of a mile. At half past 2 o'clock we passed a small

creek, at the distance of one mile and a half from the town, and

entered an open wood, when the army was halted and again

drawn up in order of battle.
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"During the whole of the last day's march, parties of Indians

were constantly about us, and every effort was made by the

interpreters to speak to them, but in vain—new attempts of the

kind were now made, but proving equally ineffectual, a Cap-

tain Dubois of the spies and guides, offering to go with a flag

to the town, I despatched him with an interpreter to request a

conference with the Prophet—in a fe*v moments a message

was sent by Captain Dubois, to inform me that in his attempts

to advance, the Indians appeared in both his flanks, and al

though he had spoken to them in the most friendly manner,

they refused to answer, but beckoned to him to go forward,

and constantly endeavoured to cut him offfrom the army. Upon

this information, I recalled the captain, and determined to en-

camp for the night, and take some other measures for opening

a conference with the Prophet. Whilst I was engaged in tra-

cing the lines for the encampment, Major Daveiss, who com-

manded the dragoons, came to inform me that he had penetra-

ted to the Indian fields; that the ground was entirely open and

favourable—that the Indians in front had manifested nothing

but hostility, and had answered every attempt to bring them

to a parley, with contempt and insolence. I was immediately

advised by all the officers around me to move forward. A
similar wish indeed pervaded all the army—it was drawn up

in excellent order, and every man appeared eager to decide

the contest immediately. Being informed that a good en~

campment might be had upon the Wabash, I yielded to what

appeared the general wish, and directed the troops to advance,

taking care however to place the interpreters in the front,

with directions to invite a conference with any Indians they

might meet with. We had not advanced above four hundred

yards, when I was informed that three Indians had approached

the advanced guard, and had expressed a wish to speak to me.

I found upon their arrival, that one of them was a man in great

estimation with the Prophet. He informed me that the chiefs

were much surprised at my advancing upon them so rapidly

—

-•

that they were given to understand by the Delawares and

jUlamieswhora I had sent to them a few davs before, that Iwould
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not advance to their town, until I had received an answer to

my demands made through them. That this answer had been

despatched by the Potawatomie chief, Winnemack, who had
accompanied the Miamies and Delawares on their return; that

they had left the Prophet's town two days before, with a design

to meet me, but had unfortunately taken the road on the south

side of the Wabash. I answered, that I had no intention of

attacking them until I discovered that they would not comply

with the demands which I had made—that I would go on and

encamp at the Wabash, and in the morning would have an in-

terview with the Prophet and his chiefs, and explain to them

the determination of the President—that in the mean time no

hostilities should be committed. He seemed much pleased

with this, and promised that it should be observed on their

part. I then resumed my march; we struck the cultivated

grounds about five hundred yards below the town, but as these

extended to the bank of the Wabash there was no possibility of

getting an encampment which was provided with both wood
and water. My guards and interpreters being still with the

advanced guard, and taking the direction of the town, the army
followed and had advanced within about 150 yards, when 50
or 60 Indians sallied out and with loud exclamations, called to

the cavalry and to the militia infantry, which were on our right

flank, to halt. I immediately advanced to the front, caused the

army to halt, and directed an interpreter to request some of

the chiefs to come to me. In a few moments the man who had
been with me before made his appearance. I informed him
that ray object for the present was to procure a good piece of

ground to encamp on, where we could get wood and water*

he informed me that there was a creek to the northwest which
he thought would suit our purpose. I immediately despatched

two officers to examine it, and they reported that the situation

was excellent. I then took leave of the chief, and a mutual

promise was again made for a suspension of hostilities until we
could have an interview on the following day. I found the

ground destined for the encampment not altogether such as I

VOL. II. P**
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could wish it—it was indeed admirably calculated for the en-

campment of regular troops, that were opposed to regulars,

but it afforded great facility to the approach of savages. It

was a piece of dry oak land, rising about ten feet above the le-

vel of a marshy prairie in front (towards the Indian town) and

nearly twice that height above a similar prairie in the rear,

through which and near to this bank ran a small stream clothed

with willows, and other brushwood. Towards the left flank

this bench of high land widened considerably, but became

gradually narrower in the opposite direction, and at the distance

of one hundred and fifty yards from the right flank, terminated

in an abrupt point. The two columns of infantry occupied

the front and rear of this ground at the distance of about one

hundred and fifty yards from each other on the left and some-

thing more than half that distance on the right flank—these

flanks were filled up, the first by two companies of mounted

riflemen amounting to about one hundred and twenty men, un-

der the command of Major-General Wells, of the Kentucky

militia, who served as a major; the other by Spencer's compa-

ny of mounted riflemen, which amounted to eighty men. The

front line was composed of one battalion of United States' in-

fantry under the command of Major Floyd, flanked on the

right by two companies of militia, and on the left by one con>

pany. The rear line was composed of a battalion of United

States' troops under the command of Captain Baen, acting as

major, and four companies of militia infantry under Lieutenant-

Colonel Decker. The regular troops of this line joined the

mounted riflemen under General Wells on the left flank, and

Colonel Decker's battalion formed an angle with Spencer's

company on the left.

Two troops of dragoons, amounting to in the aggregate about

sixty men, were encamped in the rear of the left flank, and

Captain Parke's troop, which was larger than the other two, in

the rear of the front line. Our order of encampment varied

little from that above described, excepting when some pecu-

liarity of the ground made it necessary. For a night attack the
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order of encampment was the order of battle, and each man
slept immediately opposite to his post in the line. In the for-

mation of my troops I used a single rank, or what is called In-

dian file—because in Indian warfare, where there is no shock

to resist, one rank is nearly as good as two, and in that kind

of warfare the extension of line is a matter of the first impor-

tance. Raw troops also manoeuvre with much more facility

in single than in double ranks. It was my constant custom to

assemble all the field officers at my tent every evening by sig-

nal, to give them the watchword and their instructions for the

night—those given for the night of the 6th were, that each

corps which formed a part of the exterior line of the encamp-

ment, should hold its own ground until relieved. The dragoons

were directed to parade dismounted in case of a night attack,

with their pistols in their belts, and to act as a corps de reserve.

The camp was defended by two captains' guards, consisting

each of four non-commissioned officers and 42 privates ; and two

subalterns' guards of twenty non-commissioned officers and pri-

vates. The whole under the command of a field officer of the

day. The troops were regularly called up an hour before

day, and made to continue under arms until it was quite light.

On the morning of the 7th, I had risen at a quarter after four

o'clock, and the signal for calling out the men would have been

given in two minutes, when the attack commenced. It began

on our left flank—but a single gun was fired by the sentinels or

by the guard in that direction, which made not the least resis-

tance, but abandoned their officer and fled into camp, and the

first notice which the troops of that flank had of the danger,

was from the yells of the savages within a short distance of the

line—but even under those circumstances the men were not

wanting to themselves or to the occasion. Such of them as were

awake, or were easily awakened, seized their arms and took

their stations; others which were more tardy, had to contend

with the enemy in the doors of their tents. The storm first fell

upon Captain Barton's company of the 4th United States' regi-

Jiient, and Captain Geiger's company of mounted riflemen,
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which formed the left angle of the rear line. The fire upon

these was excessively severe, and they suffered considerably

before relief could be brought to them. Some few Indians

passed into the encampment near the angle, and one or two

penetrated to some distance before they were killed. I believe

all the other companies were under arms and tolerably formed

before they were fired on. The morning was dark and cloudy

;

our fires afforded a partial light, which if it gave us some op-

portunity of taking our positions, was still more advantageous

to the enemy, affording them the means of taking a surer aim;

they were therefore extinguished as soon as possible. Under

all these discouraging circumstances, the troops (19-20ths of

whom had never been in action before) behaved in a manner

that can never be too much applauded. They took their pla-

ces without noise and with less confusion than could have been

expected from veterans placed in a similar situation. As soon

as [ could mount my horse, I rode to the angle that was attack-

ed—I found that Barton's company had suffered severely and

the left of Geiger's entirely broken. I immediately ordered

Cook's company and the late Capt. Wentworth's, under Lieut.

Peters, to be brought up from the centre of the rear line,

where the ground was much more defensible, and formed across

the angle in support of Barton's and Geiger's. My attention

was there engaged by a heavy firing upon the left of the front

line, where were stationed the small company of United States'

riflemen (then however armed with muskets) and the companies

of Baen, Snelling, and Prescott of the 4th regiment. I found

Major Daveiss forming the dragoons in the rear of those com-

panies, and understanding that the heaviest part of the enemy's

fire proceeded from some trees about fifteen or twenty paces

in front of those companies, I directed the major to dislodge

them with a part of the dragoons. Unfortunately the major's

gallantry determined him to execute the order with a smaller

force than was sufficient, which enabled the enemy to avoid

him in front and attack his flanks. The major was mortally

wounded, and his party driven back. The Indians were how-
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ever immediately and gallantly dislodged from their advanta-

geous position, by Captain Snelling at the head of his com-

pany. In the course of a few minutes after the commencement

of the attack, the fire extended along the left flank, the

whole of the front, the right flank, and part of the rear line.

Upon Spencer's mounted riflemen, and the right of War-

wick's company, which was posted on the right of the rear

line, it was excessively severe: Captain Spencer, and his first

and second lieutenants, were killed, and Captain Warwick was

mortally wounded—those companies however still bravely

maintained their posts, but Spencer had suffered so severely,

and having originally too much ground to occupy, I reinforced

them with Ptobb's company of riflemen, which had been driven,

or by mistake ordered from their position on the left flank,

towards the centre of the camp, and rilled the vacancy that

had been occupied by Robb with Prescott's company of the 4th

United States' regiment. My great object was to keep the lines

entire, to prevent the enemy from breaking into the camp until

daylight, which should enable me to make a general and effec-

tual charge. With this view, I had reinforced every part of

the line that had suffered much; and as soon as the approach

of morning discovered itself, I withdrew from the front line,

Snelling's, Posey's, (under Lieutenant Albright,)* and Scott's,

and from the rear line, Wr
ilson's companies, and drew them up

upon the left flank, and at the same time, I ordered Cook's and

Baen's companies, the former from the rear, and the latter

from the front line, to reinforce the right flank; foreseeing

that at these points the enemy would make their last efforts.

Major Wells, who commanded on the left flank, not knowing

my intentions precisely, had taken the command of these com-

panies, had charged the enemy before I had formed the body

of dragoons with which I meant to support the infantry; a small

detachment of these were, however, ready, and proved amply

sufficient for the purpose. The Indians were driven by the

infantry, at the point of the bayonet, and the dragoons pur-

sued and forced them into a marsh, where they could not be

followed. Captain Cook, and Lieutenant Larebee had, agreea-

bly to my order, marched their companies to the right flank,
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had formed them under the fire of the enemy, and being then

joined by the riflemen of that flank, had charged the Indians,

killed a number, and put the rest to a precipitate flight. A fa-

vourable opportunity was here oifered, to pursue the enemy

with dragoons, but being engaged at that time on the other

flank, I did not observe it, until it was too late.

"1 have thus, sir, given you the particulars of an action, which

was certainly maintained with the greatest obstinacy and per-

severance, by both parties. The Indians, manifested a fero-

city uncommon, even with them—to their savage fury our

troops opposed that cool, and deliberate valour, which is -cha-

racteristic of the christian soldier.

"The most pleasing part of my duty, (that of naming to you

the corps, and individuals, who particularly distinguished them-

selves,) is yet to be performed. There is, however, consider-

able difficulty in it—where merit was so common, it is almost

impossible to discriminate.

"The whole of the infantry formed a small brigade, under

the immediate orders of Colonel Boyd. The colonel through-

out the action, manifested equal zeal and bravery, in carrying

into execution my orders, in keeping the men to their posts,

and exhorting them to fight with valour. His brigade-major

Clark, and his aid-de-camp George Croghan, Esq. were also

very serviceably employed. Colonel Joseph Bartholomew, a

yery valuable officer, commanded under Colonel Boyd, the

militia infantry; he was wounded early in the action, and his

services lost to me. Major G. R. C. Floyd, the senior of the

4th United States' regiment, commanded immediately the bat-

talion of that regiment, which was in the front line; his con.

duct during the action, was entirely to my satisfaction. Lieu-

tenant-Colonel Decker, who commanded the battalion of mili-

tia on the right of the rear line, preserved his command in

good order; he was, however, but partially attacked. 1 have

before mentioned to you, that Major General Wells, of the

4th division of Kentucky militia, acted under my command as

a major, at the head of two companies of mounted volunteers;

the general maintained the fame which he had already acquired,

in almost every campaign, and inalrnest every battle which has
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been fought with the Indians since the settlement of Kentucky,

Of the several corps, the 4th United States' regiment, and two

small companies attached to it, were certainly the most con-

spicuous for undaunted valour. The companies commanded

by Captains, Cook, Spelling, and Barton; Lieutenants, Lare-

bee, Peters, and Hawkins, were placed in situations where,

they could render most service, and encounter most danger;

and those officers eminently distinguished themselves. Can-

tains Prescott, and Brown, performed their duty also, entirely

to my satisfaction; as did Posey's company of the 7th regi-

ment, headed by Lieutenant Albright. In short, sir, they sup-

ported the fame of American regulars, and I have never heard

that a single individual was found out of the line of his duty.

Several of the militia companies, were in no wise inferior to

the regulars. Spencers, Geigers, and Warwick's, maintained

their posts amidst a monstrous carnage; as indeed did Robb's,

after it was posted on the left flank; its loss of men, (17 killed

and wounded.) and keeping its ground, is sufficient evidence

of its firmness. Wilson's, and Scott's companies, charged

with the regular troops, and proved themselves worthy ofdoing

so; Norris's company, also, behaved well; Hargrove's, and

Wilkins' company, were placed in a situation, where they had

no opportunity of distinguishing themselves, or I am satisfied

they would have done it. This was the case with the squad-

ron of dragoons, also. After Major Daveiss had received his

wound, knowing it to be mortal, I promoted Captain Parke to

the majority, than whom, there is no better officer.

"My two aid-de-camps, Majors Hurst and Taylor, with Lieuf.

Adams of the 4th regiment, the adjutant of the troops, affor-

ded me the most essential aid, as well in the action, as through-

out the campaign.

"The arrangements of Captain Pratt, in the quartermaster's

department, were highly judicious, and his exertions on all oc-

casions, particularly in bringing off the wounded, deserve my
warmest thanks. But in giving merited praise to the li\ing,

let me not forget the gallant dead. Colonel Abraham Owen,

commandant of the 18th Kentucky regiment, joined me a few

days before the action, as a private in Captain Geiger's com-
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pany; be accepted the appointment of volunteer aid-de-camp

to me; he fell in the action. The representatives of his state,

will inform you that she possessed not a better citizen, nor a

braver man. Major Joseph H. Daveiss, was known as an able

lawyer and a great orator; he joined me as a private volunteer,

and on the recommendation of the officers of that corps, was

appointed to command the 3d troop of dragoons. His con-

duct in that capacity justified their choice; never was there an

officer possessed of more ardour and zeal, to discharge his du-

ties with propriety; and never one, who would have encoun-

tered greater danger to purchase military fame. Captain

Baen, of the 4th United States' regiment, was killed early in

the action; he was unquestionably a good officer, and valiant

soldier. Captains, Spencer and Warwick, and Lieutenants,

McMahon and Berry, were all my particular friends; I have

ever had the utmost confidence in their valour, and I was not

deceived. Spencer was wounded in the head—he exhorted

his men to fight valiantly—he was shot through both thighs,

and fell; still continuing to encourage them—he was raised up,

and received a ball through his body, which put an immediate

end to his existence. Warwick was shot immediately through

the body; being taken to the surgery to be dressed, as soon

as it was over, (being a man of great bodily vigour, and still

able to walk,) he insisted upon going back to head his company,

although it was evident that he had but a few hours to live.

"All these gentlemen, sir, Captain Baen excepted, have left

wives, and five of them large families of children; this is the

case too, with many of the privates among the militia, who fell

in the action, or who have died since of their wounds. Will

the bounty of their country be withheld from their helpless or-

phans—many of whom will be in the most destitute condition,

and perhaps want even the necessaries of life?

"With respect to the number of Indians that were engaged

against us, I am possessed of no data, by which I can form a

correct statement. It must, however, have been considerable,

and perhaps not much inferior to our own; which, deducting

the dragoons, who were unable to do us much service, was very

little above seven hundred, non-commissioned officers and pri-
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Vates; I am convinced there were at least six hundred. The
Prophet had, three weeks before, 450 of his own proper fol-

lowers. 1 am induced to believe, that he was joined by a num-

ber of the lawless vagabonds who live on the Illinois river, as

large trails were seen coming from that direction* Indeed, I

shall not be surprised to find, that some of those who professed

the warmest friendship for us, were arrayed against us—'tis

certain that one of this description came out from town, and

spoke to me, the night before the action. The Potawatomie

chief*, whom I mentioned to have been wounded and taken

prisoner*, in my letter of the 8th instant, I left on the battle

ground, after having taken all the care of him in my power; I

requested him to inform those of his own tribe, who had joined

the Prophet, and the Kickapoos, and Winebagoes, that if they

would immediately abandon the Prophet, and return to their

own tribes, their past conduct would be forgiven; and that we
would treat them as we formerly had done. He assured me
that he would do so, and that there was no doubt of their com-

pliance. Indeed, he said, that he was certain that they would

put the Prophet to death. 1 think upon the whole, that there

will be no further hostilities; but of this, I shall be enabled to

give you some more certain information in a few days*

"The troops left the battle ground on the 9th instant—it

took every wagon to transport the wounded* We managed,

however, to bring off the public property; although, almost all

the private baggage of the officers were necessarily destroyed.
6k It may, perhaps be imagined, sir, that some means might

have been adopted, to have made a more early discovery ofthe

approach of the enemy to our camp, the morning of the 7th

instant; but if I had employed two-thirds of the army, as out-

posts, it would have been ineffectual: the Indians in such a

night, would have found means to have passed between them:

placed in the situation that we were* there is no other mode

of avoiding a surprise, than by a chain of sentinels, so close to-

gether, that the enemy cannot pass between without discovery;

and having the army in such readiness, that they can get to

their alarmposts at a moment's warning. Our troops could

not have been better prepared than they were^ unless they had

, VOL. II. Q**
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been kept under arms the whole night, as they lay with their

accoutrements on, and their arms by their sides; and, the mo-

ment they were up, they were at their posts. If the sentinels

and the guards had done their duty, even the troops on the

left flank would have been prepared to receive the Indians.

"I have the honour, to enclose to you, a correct return of our

killed and wounded. The wounded suffered very much be-

fore their arrival here, but they are now comfortably fixed,

and every attention has been, and shall continue to be paid to

them. Doctor Foster, is not only possessed of great profes-

sional merit, but is, moreover, a man of feeling and honour.

"I am convinced, sir, that the Indians lost many more than

we did—they left from thirty-six to forty on the field. They were

seen to take off, not only the wounded, but the dead. An In-

dian, that was killed and scalped, in the beginning of the ac-

tion by one of our men, was found in a house in the town; se-

veral others were also found in the houses, and many graves

which were fresh dug; one of them was opened, and found to

contain three dead bodies.

"Our infantry used principally cartridges, containing twelve

buck-shot, which were admirably calculated for a night action.

"I have before informed you, sir, that Colonel Miller was

prevented by illness, from going on the expedition—he render-

ed essential service in the command of fort Harrison ; he is an

officer of great merit.

"There are so many circumstances which it is important for

you to know, respecting the situation of this country, that I have

thought it best to commit this despatch to my aid-de-camp,

Major Taylor, who will have the honour of delivering it to

}ou, and who will be able to give you more satisfaction, than I

could do by writing. Major Taylor, (who is also one of our

supreme judges,) is a man of integrity and honour, and you

may rely upon any statements he may make.

"With the highest respect, &c. &c.

"WILLIAM HENRY HARRISON.
WP. S. Not a man of ours was taken prisoner, and of three

scalps which were taken, two of them were recovered*

"Thehon. W. Eustis, Secretary at War?
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The following is the examination alluded to:

"We admit as a fact, for the present, that the Indians of

Tippecanoe had commenced the war, and that the object of

the expedition was to terminate it, by battle, or by treaty.

Because Governor Harrison says in his letter to Governor

Scott: 'The orders of the government with regard to the ex-

pedition, evinces as much wisdom, as humanity. It was deter-

mined to protect its citizens, but if possible to spare the effusion

of human blood.' Not the blood of citizens only. Again he

says: 4
I certainly did not understand my instructions to mean,

that I should jeopardize the safety of the troops, by endeavour-

ing to bring about accommodation, without fighting.' That
the government had been taught to believe the expedition

necessary, by Governor Harrisovh representations, no doubt need

be entertained. And that he was vested with ample powers,

to effect its object, whether of war, or peace, we now have

from his own pen—having always a due regard to the safety

of the troops. To whom then, is the deficiency of the means,

to the end, to be ascribed? Certainly to Governor Harrison.

He possessed the means of knowing certainly, the force of the

Prophet's town—the number of his warriors—and the probable

amount of his auxiliaries. Taking the number 450, stated by
Governor Harrison to be the Prophet's force—and we have

no doubt this is the full extent of it, then the army raised by

Governor Harrison, 13 or 1400, was very abundant for the ser-

vice; calculating upon ail the contingent aid, which in the gene-

ral pacific disposition of the other Indians, he could reasonably

anticipate. And we can but smile with contempt, on the vulgar

garrulity of the commander in chief of this army, (and one

more gallant in proportion to its discipline, never was com-

manded,) when he says that the effusion of human blood, was
not prevented

—

4was owing to those who opposed the expedi-

tion to the utmost of their power, and by whom exertions in

circulating, every falsehood that malice and villany could in-

vent, the militia were prevented from turning out; and instead

of a force from 12 to 1500 men, which I expected to have had,

I was obliged to march from fort Harrison, with less than 800;
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my personal enemies having united with the British agents in

representing that the expedition was entirely useless,' &x. Nor

is it for us to reconcile the contradictions, which we find in

the writing of the consummate general, upon the subject of his

forces. In his letter to his dear General Scott, he states his

own force at 950, (including some riflemen in the rear,) which

he should march against the Prophet's 450 men. So confident

was he of the competency of his force, that he spoke of leaving

a part.

"In his official letter of the 18th December, stating his own

force, he says, deducting the dragoons the army was but little

over 700 men. What prevarication!—what tergiversation 1 for

a great man!!

"Well, but the dragoons made a part of the army—and are

stated in the same letter, to consist of 'two troops, in the ag-

gregate, above sixty men; and Captain Parke's troop, which

was larger than the other two.' And which we may fairly

set down from 130 to 140, or 150 dragoons—making his army

more than 860 men. But we say, it is not for us to reconcile

contradictions: we leave that to the general! That he knew

the Indians of the Prophet's town were hostile, must be admit-

ted, or the whole expedition must be considered a most wanton,

and unjustifiable invasion of a weak, and peaceable neighbour.

That he knew they inhabited a town, which might be fortified

with palisades, and breastworks, so as to resist muskets, and

rifles, is only conceding to him the common capacity, of a com-

mon man; and this we never will deny him.

"To account for his not taking a fieldpiece, or two, with him t

is to suppose a want of foresight, or a degree of confidence,

compatible neither with the safety, nor best disposition of the

troops: or what is wholly inadmissible, that the government

could not furnish them.

"We now consider the governor as having completed his

files, and commenced his march to the Prophet's town, with an

army not of barely 1200 men, or less than 1200, as he would

insinuate in the statement previously quoted, from his letter to
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Governor Scott, but of from 13 to 1400 men, as we believe* ; if

he took less than 800 to battle, he is to account for the balance.

We will not howevever examine his line of march. The In-

dians did not waylay him, and he surmounted all the logs,

creeks, and hills, from Vincennes to Tippecanoe, without

surprise 11

!

"Some circumstances, much indeed relied on by him, to

prove the hostility of his enemy, we cannot omit to mention.

"In the first place, they wounded one of his sentinels; in

the next, they repeatedly shewed themselves individually, but

would not confer or be spoken with; again, when he sent

his spy, and interpreter, to hold a conference, they avoided

him, and manifested a disposition to cut him off from the army;

and finally, Major Daveiss reported on his approach to the

town, a series of insolent, and hostile acts, on the part of the

Indians.

"Well then, it is in the face of an enemy, that we look for

the penetration and skill, of a general. What does our gover-

nor-general, whose name is flaired, and blaired about as a

modern Hannibal? Why truly—after having determined to

encamp on a prairie, one and a half mile, or less, from town,

where the army had been drawn up in order of battle, without

seeing an enemy, as we^understand him, he is diverted from

his object, on the report of the Indian insolence, and hostility.

Not, we presume, really to give them battle—not to attack the

town—because he says in one of his letters, 'that if he had at-

tacked the town, success was doubtful—and again, that if he

had not been attacked when he was, he was determined to

have attacked the town the next night; if the Indians had not

acceded to his terms, and which he was confident they would

have rejected.' For what then did he relinquish the camp he

had began to trace in the prairie, and march toward the Indian

town? Why, doubtless, to read to the Prophet and his warriors,

"*It is to be remarked, that a Mr. Armstrong, who left fort Harrison on the
13th of October, stated the army to consist of 1500 men—a letter from an offi-

cer of the army on the Wabash, probably written at fort Harrison, stated
the same army at 1400, or upwards. We should like to see the pay-roll

—

and doubt not its numbers correspond, with the latter accounts."
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which he could not get them to hear before, some loving mes-

sage of the president, in the nature of a riot act, ordering them
to disperse, to abandon their town, and save their lives. It is

true this is not assigned as the reason, nor is there any object

for the movement designated, unless it was to encamp on the

Wabash. But what then? After four hundred yards' march,

three Indians approach, the army is halted, and the general

brought to parley. And here he avows that he had no inten-

tion of attacking, unless he should know that they would not

comply with the demands he had to make. A promise is made
to renew the conference the next day; the general again re-

commences his march, is again stopped, by fifty or sixty Indians,

ordering him with a loud voice to halt; upon which he tells

them he only wants ground to encamp on, where there is wood

and water—-which the Indians very kindly point out to him, and

he as judiciously accepts, upon the report of two of his officers.

But when he comes to the ground, behold it is just such as the

Indians would choose to place an enemy on, whom they inten-

ded to surprise, and destroy. Says this cautimis and circum-

spect general, who had conducted the army with the most per-

il ct safety, through a country, over which thousands of savages

had travelled, thousands of times, but in which there was not

then any, the ground destined for the encampment, 'afforded

great facility to the approach of savages.' And he then pro-

ceeds to verify his observation by a particular description. 4It

was (says he) a piece of dry oak land, rising about ten feet

above the level of a marshy prairie in front, (towards the In-

dian town,) and nearly twice that height above a similar prairie

in the rear, through which and near to this bank, ran a small

stream, clothed with willows, and other brushwood. Towards

the left flank, this bench of high land widened considerably,

but became gradually narrow in the opposite direction, and at

the distance of one hundred and fifty yards from the right flank,

terminated in an abrupt point.' If the God, whom the Indians

adore in war, had made a piece of ground for the camp of an

enemy, it was this; and to this his worshippers directed Gem
Harrison. And General Harrison, seeing the kind, and quality
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of the gronnd, and thai c
Lt afforded great facility to the approach

of savages,' the very enemy he had to oppose, most judiciously,

and like General Harrison, quietly encamps on the ground,

without trench or palisade.

"To what purpose is it that General Harrison makes such

display of his order of battle, and of his camp? That here he

placed one company, and there another? That this was in

front, and that in flank? Why is there such a parade of tithes

of mint, cumin, hyssop, and rosemary, 'when the weightier

matters ofthe law were neglected?' . Is it thus, that little minds

seek refuge from scrutiny? Does Governor Harrison expect

to escape detection, behind the smoke which he thus raises?

We shall not say it was unpardonable in Governor Harrison,

to take the ground chosen for. his camp by his enemy, when he

came to see that it was made for the purpose of the enemy

—

because in these times, any thing can be pardoned, that can

connect itself with the party in power; but we will say, that

in our opinion, a greater faux paux could not have been com-

mitted, as the circumstance was no way turned to advantage,

for the troops of the general, or against the enemy; either by

fortification, or moving detachments after dark, to fall upon the

rear of the enemy, in case of attack—nor even by keeping

halfthe army under arms, by regular routine, through the night.

"But General Harrison, did not expect to be attacked that

night. And why did he entertain an opinion of security, which

we admit any ordinary man, or old woman, incapable of com-

paring facts and circumstances, might have entertained. Was
not the expedition predicated upon the hostility of the Indians?

Has not General Harrison, as before recited, taken much
pains to demonstrate their hostility ? Was he not an invader of

their territory? Did not the Indians know that their fate de-

pended upon that night? and that success, or submission, with

or without a battle, was the only alternative? Did not Gover-

nor Harrison know, that a defect of strength, seeks its compen-

sation in stratagem? And does not stratagem belong to war in

general, and to the Indians in particular? Why then, if it is

true that the Indians were hostile, is it, that Governor Karri-
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t

son did not expect an attack? Why, consult his official des*

patch—it gives the reason. He had told the Indians, that he

did not mean to attack them that day—and again, that he wan-

ted a camp, and would not attack them until they had refused

his terms, about which they would confer the next day. What
those terms were, we have not seen, or heard. But Governor-

General Harrison, has himself said, he was confident they

would not have been accepted. And this speaks, that they

were such, as ought not to have been offered.

"What then is the general's apology for his conduct, in the

face of the enemy; for taking that particular piece of ground;

for encamping his men on it without fortification; for permit-

ting the army to sleep—in a word, for not guarding against

surprise ? Why truly, he did not expect to be attacked ; and all

precaution to that end, was useless labour, time thrown awa}'«

And this man! would be thought a general! and there are

simpletons, weak enough to call him a consummate general!!

But the Indians made other calculations. And they surprised

his camp, with forces much inferior in point of number, and

killed, and wounded, one hundred and eighty-eight of his men.

Who, now under the conduct of a real general, would be at

home, the comfort of their families; and some of them, the or-

nament of their country.

"To prove that the camp was surprised, and to detail the

other exploits of this most consummate General Harrison! shall

be the business of one, or two subsequent papers."

"Pursuing our observations on the conduct of this general,

the next thing to be noticed is, that he so encamped, and

guarded the army, as to subject it to surprise. It was not only

exposed to surprise, but actually surprised.

"We give this great general no credit for the disguise, or ar-

tifice, with which he has lately attempted, or may hereafter at-

tempt, to conceal the fact, of surprise. A fact of the first im-

portance in the practical skill, and consequently to the real

character, of a commander in chief. It is true, and we readily

admit, that when men enter into an army, they consent to tight

a.nd to die. whenever it is necessarv. But on the other hand,
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their commandant is i^crfgeh never to expose them unnecessa-

rily, and above all things, never voluntarily to place them in a

condition to be surprised. And he who foregoes this obliga-

tion as a commander in chief, is unworthy of command, unwor-

thy of the title of general!

uBut we have said the camp was su?prised; and we are now
to collect the evidence; for we disdain to make an assertion

of so much importance, without satisfactory proof of itsveritv.

If there was a man in existence who was interested to mitigate

and extenuate the fact, and its evidence, that man was Gover-

nor Harrison; because he s-ood responsible: Yet it is upon his

iony nevertheless, that we will rest our assertion.

"The first evidence of the surprise is to be found in that most

singular and extraordinary de-patch, Governor Harrison's first

official communication after the battle. Says he. (speaking of

the PropheO 'he attacked me at half past four o'clock in the

morning so suddenly, that the Indians were in the ramp before

r t \ of the men could get out of their tents. A little confusion

for a short time prevailed, hut aided by the great exertions of

the officers. 6F was soon enabled to form the men in order.'

—

>*ow this statement, notwithstanding its egoiis?n< is evidence

complete, of a surprise. In the letter of Governor Harrison to

Governor Scott, of the 13th December, the author, under the

reproach of being surprised, endeavours to shew that he was

or rather, that the mkok army teas not completely tu prised;

and proceeds to state that the idea of surprise was incorrect.

It is nevertheless certain from his own statement, that the camp

Was surprised, and that it is a mere evasion of the truth, to

make the zchole army, and complete surprise, the points on which

he would palliate the charge. Because he admits that the

two companies commanded by Barton andGeiger, forming the

left anele of the camp, were attacked before they were readv.

Now this is precisely where the attack was made; and had

every part of the camp been attacked at the same time, every

would tutve been equally surprised. But owing to the

small number, and want of skill in the enemy, and to the prompt

VOL. II. R**
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exertion of the officers, the men were awoke, roused, and got

into some order in other parts of the line before those parts

were attacked ; and some parts of the camp, were never at-

tacked. Now it would be just as easy for Governor Harrison to

prove, that there was no attack, as to prove that the camp was

not surprised: for if the suspense of the attack upon some parts

of the camp, until the men could be got out of their tents,proves

they were not surprised, so the total omission to attack other parts

of the camp, will prove that there was no battle. But the reverse

of both is equally true, the camp was surprised; we shall take

no trouble to prove there was fghting. But again; if there was

no surprise, how came there to be confusion at first? how came

the Indians to penetrate to the centre of the camp? how came

some men to be killed, and others wounded, in their tents, or

before the fires? And yet these facts have been admitted.

"In Governor Harrison's second official letter, dated the 18th

of November, stating that the attack began on the left flank,

he says that 'the first notice which the troops of that flank had

of the danger, was from the yells of the savages, within a short

distance of the line—but even under those circumstances, the

men were not wanting to themselves, or to the occasion.' In

other words, they did not lie, and permit themselves to be toma-

hawked. 'Such of them (says he) as were awake, or were easily

awakened, seized their arms, and took their stations; others who
were tardy, had to contend with their enemy in the doors of their

tents,'' Does not this confess the surprise? What is it to be

surprised by an enemy, but to be attacked, unexpectedly, and

unprepared? Then unexp.ecting, and nnprepared to receive

the enemy, were the troops of the most consummate General

Harrison, when attacked on the morning of the 7th ofNovember

last. We do not mean to aggravate this circum>tance. A
bare recital of the facts, that General Harrison, chose the

ground for his camp-which had been pointed out to him by his

invaded enemy—and that he encamped his men on it, after

observing its facilities to the approach of that enemy, without

the precautions proper to divert the stratagem from himself.
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upon the heads of the savages, is enough to shew that he is a

mere militia general, fabricated out of materials for the chim-

ney-corner—not even fit to fight Indians, though the weakest,

and most unskilful of all our enemies. To be surprised after

the occurrence of the other circumstances related, is no surprise

indeed! but a thing to have been expected.

"Suppose the Indians had been numerous enough to have

attacked every part of the camp—suppose they had possessed

skill sufficient to have made that attack at all points at the

same time—and suppose that instead of the yell, they had been
silent, what might not have been the effect? What it would have

been, notwithstanding all the vigilance of the officers, which

enabled 4P to get the men in order, we could hardly mistake in

predicting: half the men might have been killed, before they

were awakened.

"Then we perceive most clearly and distinctly, that to the

weakness, and want of skill in the enemy—to the native bravery

of the troops, and to the vigilance of the officers, exclusive of
4
J,' is owing the failure of the attack made on the 7 th Novem-
ber, by the Indians. That the victory was finally gained, was
but a consequence of the same circumstances: for the troops,

once fairly awake and standing, would defend themselves, and

could but beat back the enemy. It was however, half an hour

(as it has been stated to us) before the lines were fully recov-

ered, and formed. Until the general mounted his horse, he does

not tell us of any thing he did* Well, now we have the troops

awake, and the general on horseback, let us trace this great

«T throughout the camp, and mark his step militaire. The attack

it is to be remembered, was made on Barton's and Geiger's

companies, which formed the left angle of the rear line. So
soon as <F mounted his horse, but when that was does not

appear, he rode to the angle that was attacked. That this

might be like a soldier, we shall admit; that it was like a ge-

neral in chief, we may question. Because the lines might be
attacked in several different, and distant points, at the same

time; and a general, especially in a night attack, should be In
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a, known situation, and prepared to dispense his orders to ev-

ery point. . Be this as it may, when T came to the place first

attacked, khe found Barton's company had suffered severely,

and Geiger's left, entirely broken.' We presume they never

had been formed; or else a considerable lapse of time had taken

place after the attack. And we presume further, that T
really was ignorant of what was going on in other parts of the

line, and that the darkness of the night, prevented his seeing

how, or when, the men formed: which, as in all such cases,

must have been done under the care of the immediate officers*

But 4F immediately ordered Cook's company, and the com-

pany under the command of Lieutenant Peters, to be brought

up from the centre of the rear line, and formed across the an-

gle in support of Barton's and Geiger's:' that is, these com-

panies were ordered from ground, as 'F says, more defensible,

had any body been left to defend it, and placed in a situation,

where they might be killed, without seeing their enemy; or

compelled to fire through the files of Barton's and Geiger's

companies, and thus, it being night, kill as many of them as

of the enemy. This truly was generalship!!!

"Bat, as if the labours and fatigues of 'V were never to cease, his

attention was then engaged by a heavy firing, upon the left of the

frontline; that is, on the extreme opposite point of the camp,

where were stationed the small company of United States' ri-.

flemen, then armed with muskets, and the companies of Baen,

Soelling, and Prescoit.' Well, what does 4I?' Why, T found

Major Daveiss forming the dragoons, in the rear of these com-

plies'—these dragoons, being a staeding corps of reserve, and

occupying their proper place, as such—<P 'understanding that

the heaviest part of the enemy's fire proceeded from some

trees fifteen or twenty spaces (or paces) in front of those com-

panies, 'F directed the major to dislodge them with a part of

the dragoons.'' Over this part of the conduct of 4
I,' we should

have been glad he had cast more light; we should have been

pleased to have heard, what appeared to be the number of trees

from which the enemy's fire proceeded; we are anxious to



KENTUCKY. V.~

have been told what was the number of dragoons ordered;

especially, when we find this account of the orders of 4P suc-

ceeded by the following reflections: 'Unfortunately, the ma-

jor's gallantry determined him to execute the order with a
smaller force than was sufficient, which enabled the enemy to

avoid him in front, and attack his flanks. The major was mor-
tally wounded, and his party driven back. The Indians were,
however, immediately and gallantly dislodged, from their ad-

vantageous position, by Captain Snelling, at the head of his

company.' And is it in this toe general appears? Whoever
heard, till General 'I'gave the order here detailed by him, that

dismounted dragoons,, armed with swords, and pistols in belt,

had been ordered to take the front otfoot soldiers, armed with

muskets and bayonets, and to dislodge an enemy fifteen or twen-

ty paces in front of those foot soldiers so armed? We pre-

sume to say, it is unmilitary, and unprecedented. This same
general has tr-id the public that this enemy was armed with

guns, tomahawks, war-clubs, and spears. And yet, he ordered

Major Daveiss, with a part of his dismounted dragoons, to

step in between the musket and bayonet, and that enemy, in

order that siren enemy, being driven from its stand behind the

trees, might no longer annoy those brave troops; who upon the

fall of Major Daveiss, gallantly applied the musket, and bayo-

net, to their proper use, and drove the enemy from their posi-

tion.

"But having undertaken to trace <F through the camp, our
attention is carried to his next statement. Says he: 'In the

course of a few minutes after the commencement of the at-

tack, the fire extended along the left flank, the whole of the

front, the right flank, and part of the rear line.' Fortunately,

there was no attack upon that part of the rear line, from which
he had withdrawn the two companies; what other parts were
attacked, we may conjecture! 'Upon Spencer's mounted rifle-

men, and the right of Warwick's company, which was* posted

on the right of the rear line, it was excessively severe,' 8zc.

At this place, we can but take time to inquire, if this general

.attack succeeded the first in a few minutes, how did it happen
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$Uatthe attention of General 'I,' after the dispositions stated to

iiave been made by him on the left flank, was so particularly

attracted by the firing on the right flank? to which he next

posted, and where, as usual, he did wonders! Indeed, we can

but marvel, that '1' was not as much aifected by the tiring on

the right of the rear line, where Spencer and Warwick were

posted. It must be confessed, that if there is no confusion of

ideas, there is at least a great want of precision, in the account

given by this general, of his own great exploits. Connected with

the description of an almost general engagement, we next per-

ceive, the general discovers Captain Robb's company had left

its ground, for the centre of the camp. .Now, what the general

did with R.obb's company, he does not tell—but instead of or-

dering it back to reoccupy the ground it had left, he ordered

the vacancy to be filled by Prescot's company; which company,

hut a little before, was engaged on the left of the front line;

vet, says he, 4
I had reinforced every part of the line that had

suffered much, and as soon as the approach of morning had

discovered itself, 1 withdrew from the front line, Snelling'sy

Posey's, and Scott's, and from the rear line, Wilson's compa-

nies, and drew them up upon the left flank; and at the same

time, I ordered Cook's and Baen's companies, the former from

the rear, and the latter from the front line, to reinforce the

rigl it flank.'

"Never perhaps, since the days of Major Sturgeon, in the

Mayor of Garrat, the evolutions of a militia regiment, men-

tioned in Salmagundi, or the manoeuvres of the renowned go-

vernor of New York, detailed by Knickerbocker, was there

;uch marchings and countermarchings performed.

"Thus have we traced General 4P through the account, ren-

ered by himself, of the action on the Wabash. Wr
e invite ex-

amination; for we have endeavoured to be correct; if possible,

to find in what it is, that Governor Harrison has shown in any

''ling, one trait of military capacity not common to every man

in his army with a commission equal to that of captaiu—and

are forced to confess that our research has been vain.

"That General Harrison was busy, wc have seen; that he ran
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hither and thither, he has told us; that the officers generally

did their duty, and that the men were brave, we have no doubt

;*nd greatly do we regret that such officers, and such men were

not commanded by a general worthy of them— a general who
would have conducted them to battle by daylight, or kept

them from being surprised by night!!!

"In Governor Harrison's letter to Governor Scott, he expres-

ses himself pleased that his army was attacked in the night; it

was what he wanted; because it afforded a better opportunity

for killing Indians, than when the attack washy day, It seems

to us that this idea is too weak, and puerile for any one but

General Harrison. We shall take but little trouble to expose

it. We can, however, but contrast it with the opinion of Che

same great general, expressed in his letter of the 18th Novem-
ber to the secretary of war; he says, 4

31y great object was to

keep the lines entire, to prevent the enemy from breaking into

the camp until daylight, which should enable me to make a

general and effectual charge.' Thus do we find this great mar*,

at variance with himself. At one time, in effect confessing that

the njgh& attack had placed him merely on the defensive, ren-

dered his cavalry useless, and a general and effectual charge

impracticable; and that he waited only for daylight, to exerf

his force, and secure the victory. At another time, he is for

the night attack of the enemy; when the cavalry cannot act,

and when no ulterior movement could be made with advan-

tage— at least, none was made by General Harrison.

"But even as to the article of killing, we had thought that

the night favoured the assailants, and especially the Indians—

on their own ground too, with which they were well acquaint-

ed, in addition to their greater facility of concealment, and

better sight than white men in the night. Eut so deranged

appear the ideas of Governor Harrison, that he has said if the

Indians had not attacked him, he hud determined to attack

them the next night; relying, we presume, alone upon the ad»

vantage which assailants have of their enemy in the night

attack. How then could he be pleased that the attack was

made on his camp in the night?
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"Were we, indeed, to examine and contrast all which this

mighti/ man of words has written, we might suspect the sanity

of his intellects; we never could respect him for judgment, or

candour. But one reflection, and we are done with him for

the present.

"What was the killing a few Indians, to the loss of so many

valuable citizens? who, but that Governor Harrison wants the

qualities and qualifications of a general, might have been

saved; and yet have been lost in one fatal night, to their fami-

lies and country forever!

"If Governor Harrison invaded the Indian country, and the

Prophet's town, uncertain whether he would fight or not, he

should have established a strong and fortified camp, at a con-

venient distance from the town, where he should have requi-

red their conferences; and from which, if necessary, he might

have readily made his attack. In such a camp, his army would

have been safe, as well by night as by day. And although

there might not have been killed as many Indians, he would

not have merited the execration of the surviving friends of

those heroes, whom he has lost.

"Once more we will go back to the camp of this consummate

general, Ego; Harrison. For it is by the camp of a general,

as much as any other circumstance, that he is known. When
Phyrrhus saw the camp of the Romans, entrenched and fortified,

he could but exclaim to his attendants: 'Truly these are not

barbarians.' But what would he have said, had he seen the

camp of the renowned General Harrison? 'Verily, this mili-

tia have no general? In front and rear of the camp, a wet

prairie, impracticable for horse, and just calculated for the

approach or retreat of the Indian enemy.

"Accordingly, after the general had oruered Snelling's, Po-

sey's, Scott's and Wilson's companies, to reinforce the left

flank; and Cook's, and Baen's companies, to reinforce the

rio-ht flank; Major Wells, not knowing the intentions of the ge-

neral, (he choosing, we presume, to command every where in

person, and to do the duty which might have been done by in*

ferior officers, and before he could form the cavalry, after day-
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light, to support the intended charge,) proceeded to make the

charge, and drove the Indians at the point of the bayonet,

into—a—swamp; where neither foot, nor horse, could follow

them. Thus ended the battle on the left. On the right, to

the rest of the force, was added the riflemen; with these, the

enemy was charged, and put to flight. 4A favourable oppor-

tunity, (says the general,) was here offered to pursue the ene-

my with dragoons, but being engaged at that time on the other

flank, I did not observe it until'— when?

—

Ht was too late\'—

>

O fie ! O fie ! Was ever poor general so unfortunate ! When the

charge was made on the left flank, he was not there; he was
forming the dragoons. When the charge was afterwards made
on the right flank, by the infantry, he was not there; he was on
the left flank. A fine opportunity occurred, for charging the

enemy with the dragoons; but it was not observed until it was
too late!! Was there ever so consummate a general? Major
Sturgeon indeed! why we protest that Major Sturgeon is no
more to General Harrison, than a duck is to a goose!!!

"It is of no importance, to observe, that Governor Harrison,

is a little, selfish, intriguing, busybody! But when he is exal-

ted into the general, and puffed $ and blown into our faces, as

possessing military skill in an eminent degree, we can but ask,

What has he done? Where did he shew his skill? Was it in the

choice of his camp? Was it by his sagacity in penetrating the

design of the enemy? Was it in making ulterior movements
to circumvent them? Was it in running hither and thither

through the camp? Was it in taking upon himself the com-
mand of companies, divisions, and platoons? Was it in omit-

ting to have the dragoons ready to charge, or to pursue the

enemy ?—But *top*; the dragoons could not charge in the

swamps, with which he had fortified his camp. Enough.
We have said enough to set the reader to thinking; that is

what we wanted."

It is pleasant to bury and forget the faults and foibles of au
old man's life, in the remembrance of an act of real merit, at

the end of his public service. This reflection is the result of
comparison, and is intended to express approbation of the docu*

vol. u. S**
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ment presented to the legislature by Governor Scott, on the 3d

of December, 1811.

The substance of which, the whole being too long for inser-

tion, will close the second volume of the history of Kentucky.

It follows:

"We live, gentlemen, in times of no ordinary import; all our

wisdom and virtue may be required for our own preservation."

"War seems to lower over our horizon." Alluding to the

prospects in the east, no less than in the west.

"Justice as well as policy, dictated the pacific course our

government has endeavoured to pursue." But "unprovoked

and incessant injuries from both Britain and France, with a

view to involve us in their wars, has been the consequence."

Force, or what is worse, submission, seems the only alterna-

tive left us, by these hostile rivals.

If the spirit of the country is so humiliated and debased, as

to submit, then indeed we are not worthy to be called free-

much less the only free nation on the earth.

Both the great belligerents have injured us ; we have a right

to compensation from each. In regulating the relations be-

tween themselves, we have nothing to do. Nor should our

inclinations know either British or French.

The president has apprized congress, that the nation should

assume an attitude of defence. Let us therefore be prepared

for the rencounter.

The energies of our country, if properly called out, and em-

ployed, are more than adequate to our protection, against

every enemy. But we have too great fondness for indulgence,

and for power—too great horror of privation—too much love

of foreign commerce.

But, as the health of the body depends upon that of the

members, we should more immediately turn our attention to

the affairs of our state—improve our resources, and cultivate

the means within our reach, without grasping after those be-

yond k.

Let us be prepared and ready to assist others, if we expect

*o be assisted by them*
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The preservation ofour union, the great anchor of our safety,

requires that the good of all should be consulted, and promoted.

The wealth of a nation is the product of its industry. The

fertility of our soil, calls us to agriculture; the exchange of our

productions of the land, with internal manufactures, always

safe, should form the basis of American commerce. The less

we are dependent on other nations, the more they will respect

us; and the less shall we be annoyed by them.

People are the strength of a nation. Facility of subsistence

will always multiply them. Perhaps no age or country has

witnessed such rapid advances, in both population and improve-

ment, as our own.

The militia, a subject often recalled to your recollections,

never more demanded your attention. I have seen with plea-

sure, an improvement in the discipline and military appearance

of the men. There is a pride allied to honour; it is the soul

of a soldier; it cheers him in toils—nerves him in danger—and

in the path of his duty, leads him to victory, or to death, with

equal magnanimity. The laws should cherish this pride; the

first step to which, is the procurement of good officers; the next,

the habit of obedience. Arms are indispensable. Once more

permit me to recommend an armory. A beginning should

be made; we have resources; we have credit; money might

be borrowed; the sale of vacant land might soon replace it.

To preserve our prosperous state, we must be strong: to main-

tain liberty, we must be able to defend it. Nor should we
forget, that to maintain our rights, we should understand them.

Education then becomes expedient, as the handmaid to infor-

mation—the only substitute for ignorance. Knowledge is

equally necessary in both military, and civil affairs. Every

country produces talents sufficient for every purpose, both

private and public, if they are but duly cultivated.

Then how important are schools, both civil and military!

These are important subjects, gentlemen, which to mention, is

to recommend to your aid—there is, however, yet another,

still more important; because it is of every day's use; it is the

interest and right of every man; it is the administration of
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justice. There is a tardiness in its progress, which bespeaks

something much amiss in the structure, or organization of the

courts; or in both*

"A celebrated writer of English history, has observed, that

in that country, the king, lords, and commons; the army, navy,

and revenue, are all for the support of the twelve judges.

Meaning by this, that the whole machinery of government is

intended for the correct and uninterrupted administration of

the laws, and that this can only be done through the judges.

"The judiciary of that country, is certainly the cause why it

is more free than any other, but our own. Their judges

are men of the first learning and talents; the tenure of their

offices, as well as the receipt of their salaries, are dependent on

their good behaviour, alone; and their compensation is so ample*

as to require no other fortune for their support, &c. The ef-

fect of such arrangement, has been the salvation of the nation

from entire despotism. I would not be understood as recom-

mending equal salaries, but such as are both competent and

liberal.

'•Continued habits of study and reflection, are required for

this station, beyond every other. And this holds true, most

especially, in the court of the last resort; whose decisions, to a

great extent, must form the law of the land."

The tardy administration of justice^ and especially in chan-

cery, is again the subject of remark; and proper for revision

—

as is also, the criminal code. There is too much lenity, for

either reform, or punishment.

Allusion is made to the struggle of the southern patriots, with

becoming sympathy.

And with expressions of gratitude, for the abundant bles*

sings enjoyed by the nation, and the state, encourages a pracr^

tice of the necessary means to preserve them.

And next, after a very lengthy address, which is here greatly

condensed, he makes his valedictory, and retires, like a pa-

triot, and a sage.

END OF VOLUME II
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